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This Issue 


A little over ten years ago the United States Supreme Court de- 
cided the case of International Shoe Company v. Washington. Since 
then, even the laziest, most humble law school student has been at 
least modestly impressed with that case’s impact through its doctrine 
of “minimum contacts.” Prof. Foster in our feature article uses 
International Shoe as a springboard for a careful analytical revela- 
tion indicating that old concepts of personal jurisdiction do not stretch 
satisfactorily to meet the needs of local trial convenience and the 
realities of our federal system. 

With original precision he focuses sharply on four component ele- 
ments of personal jurisdiction—extent of state power, state authoriza- 
tion to exercise teed validity of means provided for exercising 
power, and compliance with means provided. In the light of these 
elements he then discusses the constitutional doctrines prior to Inter- 
national Shoe followed by an analysis of International Shoe itself. 

In the absence of more than two relevant Supreme Court cases 
since International Shoe, Mr. Foster proceeds to examine the state 
responses to it. In doing so, he strikes through to the core of the 
current legal problem of how far a state legislature may go in assert- 
ing constitutionally legitimate personal jurisdiction over causes of 
action based on local torts or contracts with local contacts. He believes 
that International Shoe’s standard—in spite of its uncertainty in ap- 
plication—has brought about a substantial change in judicial and legis- 
lative attitude toward personal jurisdiction problems. More signifi- 
cantly perhaps, his fresh analysis should be an important aid to state 
legislature’s contemplating new, realistic personal jurisdiction statutes. 

In our student section we are initiating a new form for the com- 
munication of legal problems and their discussion. Under the careful 
and helpful guidance of three faculty members a team of law students 
has produced a several-part study of criminal liability without fault 
in the 1953 Wisconsin Statutes. The friction of student teamwork and 
faculty supervision has helped to sear away verbosities, repetitions and 
confusions of language. The entire study has turned up as a com- 
pact array of statistics, tables and pointed conclusions. 

Another student research team is presently working on insurance 
law in Wisconsin under faculty supervision. Its results should be 
ready for publication next year. 








Personal Jurisdiction Based on Local 
Causes of Action 


G. W. Foster, Jr.* 


INTRODUCTION 
Scope 

In an ever-widening variety of situations, states are asserting per- 
sonal jurisdiction over nonresidents, both natural and corporate per- 
sons. This trend has accelerated since 1945 when the landmark case 
of International Shoe Company v. Washington' was decided. In that 
case, the United States Supreme Court redefined the constitutional 
basis of state judicial power over persons, and in doing so swept away 
a number of limitations previously thought to have been imposed by the 
due process clause of the fourteenth amendment. 

This article proposes to examine some aspects of judicial and legis- 
lative response to the International Shoe doctrine. The examination 
will be narrower than the doctrine itself,? since attention will be con- 
fined to application of the doctrine in situations where the cause of 
action sued upon may be regarded as having arisen in the forum state, 
or at least as bearing a substantial relation to activities which occurred 


there. 
The International Shoe rule is simply a statement of limitation upon 
the extent to which states* are constitutionally permitted to exercise 


* Assistant Professor of Law, University of Wisconsin. The author wishes to ack- 
nowledge particular gratitude to the Wisconsin Judicial Council which in the summer 
of 1955 sponsored the study upon which this article is primarily based. The study 
was directed at collecting materials upon which to base recommendations for possible 
future revisions of Wisconsin jurisdiction and process statutes. This article reports 
some of the findings of that study. It is neither a recommendation to the Judicial 
Council, nor by the Council, that implementing legislation be adopted to carry out 
any of the policies reported upon. 

326 U.S. 310 (1945). 

* See Perkins v. Benguet Consol. Min. Co., 342 U.S. 437 (1952). There the Supreme 
Court held that nothing in the due process clause of the fourteenth amendment pro- 
hibited a state from exercising personal jurisdiction over a foreign corporation as to 
a cause of action unrelated to the corporation’s activities in the forum, provided its 
other contacts with the forum were sufficient to justify trial there without offending 
the standard of “fair play and substantial justice” required by the /nternational 
Shoe doctrine. In short, the rule of the International Shoe case is not confined to 
causes of action arising in the forum state. 

* The terms “state” and “states” as used throughout this article refer to states of 
the United States, and not in the broader sense in which they are used, for example, 
in conflict of laws. Cases decided in United States District Courts are included in 
the discussion but only to the extent that acquisition of personal jurisdiction was 
rant in the manner provided by state law under Federal Rule of Civil Proced- 
ure 4(d) (7). 
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judicial authority over persons; and states are not, under that rule, 
compelled to exercise personal jurisdiction in every situation which 
the fourteenth amendment permits. Thus, the principle discussion in 
this article is confined to the constitutional question whether the due 
process clause of the fourteenth amendment permits (but does not 
require) a state to exercise personal jurisdiction under the particular 
situations described. 

To lay a foundation for discussion of this question, the remainder of 
the introduction will outline, under appropriate headings : 


(1) the component elements of personal jurisdiction ; 


(2) constitutional doctrines prior to the Jmternational Shoe case; 
and 


(3) the International Shoe doctrine. 


Component Elements of Personal Jurisdiction 


A proceeding in personam is one where relief is sought in the form 
of a decree or judgment ordering a person to pay money, or do an act 
or refrain from doing an act. To entertain an in personam action, a 
court must possess jurisdiction in two entirely separate senses: juris- 
diction over the subject matter and jurisdiction over the person against 
whom such a judgment is to be enforced. 

Jurisdiction over the subject matter® raises the question whether 
the court is authorized to hear the kind of action brought, that is, 
whether it is authorized to hear divorce proceedings, or whether the 
complaint seeks money relief in excess of the amount the court is 
authorized to adjudicate. Because it is the state, and not the parties, 
which vests courts with authority to try particular kinds of cases, the 
parties cannot waive defects in jurisdiction over the subject matter, 
and the court must dismiss the proceeding whenever such a defect 
appears.® 

Questions involving a court’s jurisdiction over the subject matter 
are outside the scope of this article, and in all situations considered it 
will be assumed that the court involved possessed jurisdiction over the 
subject matter. 





“Perkins v. Benguet Consol. Min. Co., 342 U.S. 437 (1952). 

*See RESTATEMENT, JupGMENTs § 7 (1942) which employs the phrase “com- 
petency of the court” to describe what is apparently the same concept as jurisdiction 
over the subject matter. 

*Fep. R. Civ. P. 12(h) reflects the characteristic common law response to defects 
Subeea ena over the subject matter by providing that such defects cannot be 

and ordering that the “court shall dismiss the action” when such defect 
“appears by suggestion of the parties or otherwise.” 
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Whether a state court possesses jurisdiction in the second sense, 
namely jurisdiction over the person against whom relief is sought, 
depends upon consideration of four elements: (a) extent of state 
power; (b) state authorization to exercise power; (c) validity of 
means provided for exercising power ; and (d) compliance with means 
provided.” 


Extent of State Power 


Apart from particular limitations imposed by state constitutions, 
the question of a state’s power to extend judicial authority over per- 
sons is primarily controlled by the due process clause of the fourteenth 
amendment. This was first recognized in the celebrated case of 
Pennoyer v. Neff® in 1877, and due process is the basis upon which 
the International Shoe doctrine rests. Other constitutional limitations 
may be relevant in defining the extent of state judicial power, but they 
are more usually invoked to challenge the manner in which a state 
attempts to exercise judicial authority, and hence are considered below 
under heading “Validity of means provided for exercising power.”® 


State Authorization To Exercise Power 


As previously noted, the fourteenth amendment does not compel a 
state to exercise personal jurisdiction in every situation which the Con- 
stitution permits. Whether a state authorizes the exercise of constitu- 
tionally permissible power must be determined from two sources: 
(1) court decisions construing the common-law bases for jurisdiction 
over persons, and (2) legislative acts extending the exercise of per- 
sonal jurisdiction to bases not recognized at the common law. Thus, 
where the federal constitution permits a state to exercise personal 
jurisdiction on a basis not recognized at common law, a statute is 
necessary to authorize the exercise of judicial power on that basis. 





™The author concedes that there is room for disagreement as to the number of, 
and the names to be given to, the elements involved in the concept of “jurisdiction 
over the person.” The RESTATEMENT, JUDGMENTS §§ 5, 6, 8 (1942) appears to 
assume there are three elements: jurisdiction of the state; notice and opportunity to 
be heard ; and requirements for the exercise by a particular court of its powers. The 
four categories employed here were chosen because they were believed to permit a 

focus upon important aspects of personal jurisdiction. 

*95 US. 714 (1877). 

* The distinction here attempted between the existence of state power on the one 
hand, and the manner in which it is exercised on the other, is simpler to state than to 
apply when federal constitutional limitations are involved. Whether state judicial 
power ceases to exist when it burdens interstate commerce, or whether it continues 
ee a ee Se TD hee 
not easily made. 
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Validity of Means Provided For Exercising Power 

A state may possess a constitutionally permitted basis for judicial 
power, and it may enact a statute purporting to authorize the exercise 
of personal jurisdiction on that basis. Even then, further constitutional 
limitations must be satisfied. The most important of these is the re- 
quirement, as a matter of due process of law, that the statute provide 
a reasonable means of notifying the person to be subjected to jurisdic- 
tion that an action is being commenced against him, and the notice 
must give him a reasonable time to appear and be heard.”” The com- 
merce clause of the Constitution™ has also been held to limit the man- 
ner in which personal jurisdiction may be exercised by a state upon 
a showing that the statute authorizing jurisdiction operated to burden 
interstate commerce.’* Perhaps the idea that range of process is limited 
may still afford a basis for asserting that a state may not attempt to 
serve process beyond its territorial limits without running afoul of the 
due process objection that a state cannot act outside its borders. On 
the other hand, the Supreme Court has affirmed the power of a state 
to subject one of its domiciliaries to personal jurisdiction by allowing 
process to be served personally upon him outside the territorial limits 
of the state.4* And perhaps a statute which authorizes the exercise 
of personal jurisdiction in actions brought by citizens of the state, and 
denies the opportunity to citizens of other states, may violate the inter- 
state privileges and immunities clause,’ but a statute permitting “resi- 
dents” of the state to bring actions which “nonresidents” are barred 
from bringing has been held not to offend the privileges and immunities 
provision.® Generally, however, a statute authorizing the courts of a 





* See Mullane v. Central Hanover Bank and Trust Co., 339 U.S. 306 (1950), which 
states that due process requirements regarding notice and opportunity to be heard do 
not depend upon a distinction between proceedings in personam and proceedings in 
rem, and frames the due process requirement of notice thus: 

But when notice is a person’s due, process which is a mere gesture is not due 

process. The means employed must be such as one desirous of actually inform- 

ing the absentee might reasonably adopt to accomplish it. The reasonableness 
and hence the constitutional validity of any chosen method may be defended on 

the ground that it is in itself reasonably certain to inform those affected... . 

Id. at 315. 

And see Castelline v. Goldfine Truck Rental (Superior Ct. of Del.) 107 A.2d 915 
(1954) which invalidated the entire Delaware Nonresident Motor Vehicle Act on 
the ground that the statute denied due process by failing to give adequate notice to 
the nonresident defendant that an action had been commenced against him by service 
upon a statutory agent. 

* U.S. Const. art. I, § 8. 

* Davis v. Farmers Co-op Equity Co., 262 U.S. 312 (1923). 

* Milliken v. Meyer, 311 U.S. 457 (1940). 

* U.S. Const. art. IV, § 2. 

* Douglas v. New York, N.H.&H. R. Co., 279 U.S. 377 (1929). Perhaps the statute 
in the Douglas case may be regarded as a legislative forum non conveniens doctrine. 
Certainly the question whether a state violates the privileges and immunities clause 
is the same in the Douglas case as the one which may frequently arise in the appli- 
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state to exercise personal jurisdiction on a constitutionally permitted 
basis will not encounter serious federal constitutional limitation so long 
as the means provided for summoning the person before the court bear 
a reasonable relation to the objective of exercising personal jurisdiction 
on that basis. 


Compliance With Means Provided 


Although a state provides valid means for subjecting a person to 
the jurisdiction of its courts, a particular court does not possess juris- 
diction over a person until there has been compliance with the means 
provided. This concept of subjecting a person to the jurisdiction of a 
particular court by compliance with the means provided applies to 
persons as plaintiffs and as defendants since the parties are bound by 
an in personam proceeding only after being subjected to the jurisdic- 
tion of the court. Compliance with the means for subjecting a person 
to the jurisdiction of a particular court may occur in one of two ways: 
(1) where the person voluntarily submits himself to the jurisdiction 
of the particular court, or (2) where submission to the court’s juris- 
diction is involuntary. The line separating voluntary and involuntary 
submission is not in every case distinct. In a general way it may be 
said that a voluntary submission occurs when a person gives actual 
consent in advance to the exercise of jurisdiction over his person (as 
he does in signing a warrant of attorney authorizing an appearance on 
his behalf to confess judgment on a promissory note), or where the 
person makes a general appearance before the court (in which in- 
stance his “presence” in the court supplies a common-law basis for 
exercising jurisdiction without regard to whether there previously 
existed any basis for subjecting him to the power of the court). In- 
voluntary submission to a court’s jurisdiction is the more usual situa- 
tion. Typically in the case of persons as defendants this is ac- 
complished by serving process, as provided by a valid statute or by 
common-law practice, informing the person of the commencement of 
a proceeding against him in a particular court. A person as plaintiff 
subjects himself in any case to the jurisdiction of the court with respect 
to the action which he has commenced, and the due process clause of 
the fourteenth amendment does not prohibit a state from holding the 
plaintiff involuntarily subject to the jurisdiction of the court as to any 
cross actions the defendant wishes to assert against him.%® If the 





cation of the forum non conveniens rule. See Missouri ex rel. Southern R. Co. v. 
Mayfield, 340 U.S. 1 (1950) and the discussion of forum non conveniens connected 
with notes 81, 82, 171 and 172 infra. 

** Adam v. Saenger, 303 U.S. 59 (1938). 
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appropriate statutory or common-law means are complied with—and 
the three other elements of personal jurisdiction previously discussed 
are satisfied—the court may proceed to a judgment in personam which 
is not subject to attack for lack of personal jurisdiction. 


Constitutional Doctrines Prior to International Shoe 


Of the four component elements of personal jurisdiction just out- 
lined, the first, extent -of state power, is the one of principal concern 
in this article. It will be discussed as the question arising under the due 
process clause of the fourteenth amendment. Limitations imposed by 
state constitutions will not be considered. Reference will occasionally 
be made to other constitutional limitations imposed upon the manner 
in which the state attempts to exercise acknowledged judicial power,'" 
but these matters are of incidental, rather than direct, concern. 

The first important fourteenth amendment case involving a state’s 
exercise of personal jurisdiction is Pennoyer v. Neff. It reached three 
important conclusions: (a) an in personam judgment of a state court 
is void under the fourteenth amendment unless the court rendering it 
possesses jurisdiction over the person to be bound by the judgment; 
(b) a state court possesses jurisdiction over the person only when 
process is personally served within the state, or when the person makes 
‘a voluntary appearance before the court; and (c) mere ownership of 
property within the state is not a sufficient ground for the exercise of 
personal jurisdiction over a nonresident who has not been personally 
served within the state and who fails to appear voluntarily. 

Of the three conclusions arrived at, the first, that a judgment is void 
under the fourteenth amendment for lack of personal jurisdiction, is 
good law at the present time and will be assumed throughout the re- 
mainder of this article. The second, the requirement of presence within 
the state when process is served, or presence subsequently in a volun- 
tary appearance before the court, remains a sufficient basis. for per- 
sonal jurisdiction ; but, as the subsequent discussion will demonstrate, a 
state court may now exercise personal jurisdiction on other bases than 
presence. The third conclusion, that ownership of property within the 
state cannot support the exercise of personal jurisdiction over a non- 
resident, is probably true today only within narrow limits.1* 

The Fennoyer case rested the requirement of presence within the 
state upon a territorial concept of state power: subject only to federal 





Some of these constitutional limitations are mentioned in connection with the 


discussion accompanying notes 11-14 supra. 
For discussion of ownership of property within the state as a basis for personal 
jurisdiction, see discussion accompanying note 188 infra. 
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constitutional limitations, every state “possesses exclusive jurisdiction 
and sovereignty over persons and property within its territory”’® and 
from this it followed that no state could “extend its process beyond 
that territory so as to subject either persons or property to its de- 
cisions.””° 

It is perhaps worth noting that Mr. Justice Holmes, at a later day, 
gave another explanation of the reason why presence in the state was 
essential to the exercise of personal jurisdiction. “The foundation of 
jurisdiction is physical power,”*! which elsewhere he explained thus: 
“Ordinary jurisdiction over a person is based on the power of the 
sovereign asserting it to seize that person and imprison him to await 
the sovereign’s pleasure.” 

Whatever the underlying reason for the presence rule, the Pennoyer 
case itself left open the question whether the rule required actual, 
physical presence within the state, and suggested that perhaps in cir- 
cumstances not before the court constructive service within the state 
could subject nonresidents to the personal jurisdiction of its courts. 
Near the close of the court’s opinion, Mr. Justice Field observes: 


Neither do we mean to assert that a State may not require a non- 
resident entering into a partnership or association within its 
limits, or making contracts enforceable there, to appoint an agent 
or representative in the State to receive service of process and 
notice in legal proceedings instituted with respect to such partner- 
ship, association, or contracts, or to designate a place where such 
service may be made . . . upon a public officer designated for 
that purpose, or in some other prescribed way, and that judgments 
rendered upon such service may not be binding upon the non- 
residents both within and without the State. ... Nor do we 
doubt that a State, on creating corporations or other institutions 
for pecuniary or charitable purposes, may provide a mode in which 
their conduct may be investigated, their obligations enforced, or 
their charters revoked, which shall require other than personal 
service upon their officers or members. Parties becoming mem- 
bers of such corporations or institutions would hold their interest 
subject to the conditions prescribed by law.** 


These dicta have been largely overlooked in subsequent cases. Mr. 
Justice Field’s suggestions come to this: Where the cause of action 
arises out of local activities, the state may under some circumstances 
exercise personal jurisdiction over a nonresident if means are pro- 





” 95 US. at 722. 
* Ibid. 


™ McDonald v. Mabee, 243 USS. 90, 91 (1917). 
™ Michigan Trust v. Ferry, 228 U.S. 346, 353 (1913). 
* 95 US. at 735-36. 
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vided for constructive service of process within the state. But he does 
not explain the theory upon which such a result obtains. Several “ex- 
planations” have been offered :** (1) that local activities provide a 
base for personal jurisdiction separate from presence or consent; or 
(2) that local activities are evidence of a “constructive presence” within 
the state; or (3) that local activities manifest an implied consent®® by 
the nonresident that the state may exercise personal jurisdiction as to 
causes of action related to those local activities. 

In the sixty-eight years between the Pennoyer and International 
Shoe cases the developments which extended the sweep of personal 
jurisdiction relied primarily upon the last two explanations stated— 
the fictions of constructive presence and implied consent. ~ Doctrines 
based on these two fictions will be discussed first, but no attempt will 
be made here to reconcile the many cases in which the Supreme Court 
found, or failed to find, a “presence” or a “consent” sufficient in this 
period to satisfy the due process requirements for the exercise of per- 
sonal jurisdiction. Only the general lines of these developments will 
be traced. 

The cases distinguished between natural persons and corporate per- 
sons, as might be expected in view of the rather vague fashion in 
which the corporation emerged as a “person” entitled to protection 
against state action by the fourteenth amendment,”* and. present dis- 
cussion will be on the basis of that distinction. 


Personal Jurisdiction Over Corporations 


In St. Clair v. Cox?" the Supreme Court held that the Pennoyer 
doctrine applied to foreign corporations. A somewhat different formu- 
lation of the doctrine was required, however, because a corporation 
can “only act and be reached through its agents.”*° The power of a 
state to exclude a foreign corporation from engaging in local business 
included the power to impose conditions upon the privilege of doing 
local business. A foreign corporation subsequently engaging in busi- 


™ For a pre-International Shoe discussion of the several theories thought to justify 
the exercise of personal jurisdiction over nonresidents, both natural persons and cor- 
porations, when based upon “presence” or “consent,” see Scott, Jurisdiction over 
Nonresidents Doing Business within a State, 32 Harv. L. Rev. 871, 880-84 (1919). 

* The common law also recognized that actual consent could be given in advance 
to the exercise of personal jurisdiction over an individual. Cognovit provisions in 
promissory notes are a familiar illustration of prior consent to accept service of 
Process made upon another. And prior actual consent was given by corporations 
which designated a local person to accept service of process for them within the 
state. See Ex parte Schollenberger, 96 U.S. 369 (1878). 

*See Munn v. Illinois, 94 U.S. 113 (1877); Santa Clara County v. Southern 
Pacific R. Co., 118 U.S. 394 (1886) ; and Graham, “The Conspiracy Theory” of the 
Fourteenth Amendment, 47 Yate L. J. 371; 48 Id. 171 (1938). 

** 106 U.S. 350 (1882). 
* Id. at 356. 
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ness in the state is deemed to assent to those conditions. It is rea- 
sonable for the state to insist that in “any litigation arising out of its 
transactions in the State”®® a foreign corporation must accept service 
of process upon its agents or persons specially designated. The Michi- 
gan statutes involved in the St. Clair case permitted service upon cer- 
tain agents of foreign corporations, rather than upon designated state 
officials, and the statutes were apparently not confined to cases arising 
out of business done by the foreign corporation within the state. For 
cases where service is made within the state upon the agent of a foreign 
corporation, the Court laid down this rule: proof that the corporation 
is engaged in business in the state is prima facie evidence that the agent 
served is authorized to represent the corporation.*® There being noth- 
ing in the record indicating the corporation had been doing business in 
Michigan when its agent was served, it did not appear “even prima 
facie that Colwell stood in any such representative character to the 
company as would justify the service of a copy of the writ upon him.’’** 

Several aspects of the St. Clair case merit special attention. The 
Court indicated that, so long as process was served within the state, a 
corporation could be compelled to accept service upon its own agents or 
upon “persons specially designated.”*? Clearly it is simpler to admin- 
ister a statute which permits service upon particular individuals ap- 
pointed for that purpose either by the corporation or the state since no 
question of the agent’s authority to accept process can arise once it is 
shown that a basis exists for personal jurisdiction over the foreign 
corporation. But where service is upon an agent of the corporation, as 
in St. Clair v. Cox, the existence of a basis for personal jurisdiction is 
only prima facie evidence of the agent’s authority to receive process 
for the corporation within the state, and the agent’s authority becomes 
a new issue to be litigated in many cases. Thus, under statutes of this 
second type, the state may have a basis for exercising personal juris- 
diction over the foreign corporation but the means provided for exer- 
cising that power may prove ineffective because no properly authorized 
agent may be found within the state upon whom process may be served. 

Also in the St. Clair case, the Court spoke of the extent of state 
power over foreign corporations in terms of two quite different rules. 
It was first indicated that a state could subject a foreign corporation 
to personal jurisdiction as to “litigation arising out of its transactions 
in the state.”** This is open to the interpretation that jurisdiction may 





* Ibid. " Id. at 356. 
* Td. at 359. * Ibid. 
* Td. at 360. 
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be sustained on the basis of a single transaction, and this interpretation 
is consistent with Mr. Justice Field’s dictum in the Pennoyer case that 
a nonresident making contracts enforceable in the state could be sub- 
jected to personal jurisdiction by constructive service as to proceed- 
ings respecting those contracts.** But the St. Clair case is controlled 
by a different rule. The test is not whether the litigation arises out of 
a local transaction ; rather, the basis is whether the foreign corporation 
is “engaged in business in the State,”®® which suggests that more than 
a single transaction may be required. This latter rule shifts attention 
from the relation which the state has to the litigation before it, and 
places emphasis upon the nature of the corporation’s business in the 
state without particular regard to whether the litigation has local 
contacts. 

One final observation on the St. Clair case: the Court notes that 
once a state imposed a reasonable condition upon the privilege of en- 
gaging in business, any foreign corporation subsequently engaging in 
business in the state was deemed to have given “assent” to that con- 
dition. Viewed in this light, the Si. Clair doctrine might be thought 
to rest upon a kind of implied consent to jurisdiction, thus coming 
within the common law view that personal jurisdiction could be exer- 
cised over the nonresident who consented in advance to have another 
accept service of process for him and appear in his behalf. 

The “engaged in business in the State” test of the St. Clair case was. 
the one which survived, though it did so in the form of “doing business 
in the state.” What constitutes “doing business” is a question of fact 
to be decided in each case, and the Court resisted formulation of an 
“all-embracing rule by which it may be determined what constitutes the 
doing of business by a foreign corporation in such manner as to sub- 
ject it to a given jurisdiction.”** 

It appears generally safe to say of the decisions prior to Inter- 
national Shoe that the Court, in deciding whether a corporation was 
doing business in a state, rarely made reference to where the cause of 
action arose. Indeed, in a case which must be regarded as an extremely 
strict limitation upon state judicial power, Mr. Justice Brandeis ob- 
served that “as [the corporation] was not found there, the fact that 
the alleged cause of action arose in New York is immaterial.”%* 

Nonetheless, there was a marked tendency to insist upon a more 





™ See quotation set out above note 23 supra. 

* 106 US. at 359. 

* St. Louis S.W. Ry. v. Alexander, 227 U.S. 218, 227 (1913); also International 
Harvester v. Kentucky, 234 U.S. 579 (1914). 

* Rosenberg Bros. & Co. v. Curtis Brown Co., 260 U.S. 516, 518 (1923). 
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stringent test of doing business in cases where the cause of action was 
foreign to the state in which the suit was brought. Thus the rule that 
a foreign corporation was not doing business in a state where its local 
activities were “in substance nothing more than solicitation” was laid 
down in a case where recovery was sought for injuries which took 
place outside the state and which were unrelated to the corporation’s 
activities in the state.** The so-called “solicitation plus” rule of the 
later case of International Harvester v. Kentucky,®® which held that the 
doing business test was satisfied where there was “something more 
than mere solicitation,’ was a case in which the foreign corporation 
was charged with violation of state anti-trust laws. The International 
Harvester case also held that the doing business test could be satisfied 
by corporate activities within the state which were entirely interstate 
in character, but in Davis v. Farmers Co-op Equity Co.,*° where the 
corporation’s local activities were essentially interstate in nature, a 
suit by a nonresident of the state upon a foreign cause of action was 
held to be an unconstitutional burden upon interstate commerce. 

The question whether the cause of action was foreign to the state 
in which suit was brought may also have influenced cases involving 
parent and subsidiary corporations. When it was argued that owner- 
ship of a subsidiary corporation doing business in the state constituted 
doing business there by the parent, the Court rejected the contention 
in two cases where residents of the state attempted suit against the 
parent corporation on foreign causes of action.*! Then came Cannon 
Mfg. Co. v. Cudahy Packing Co.,* where the cause of action was un- 
related to the activities of the subsidiary in the state but may have had 
some relation in the state involving the parent. The Court expressly 
refused to put the decision on constitutional grounds, and held that in 
the absence of a statute requiring that the corporate entity be disre- 
garded, the exclusive ownership and control of a local subsidiary 
corporation doing business in the state would not constitute doing 
business there by the parent. In the later case of Consolidated Textile 
Corp. v. Gregory* the cause of action arose outside Wisconsin where 
the suit was brought, but the corporation had sent its president to Wis- 
consin in an attempt to settle the matter with the plaintiff and service 
was made upon the president of the corporation while he was in the 





* Green v. Chicago, Burlington & Quincy R. Co., 205 U.S. 530 (1907). 

* 234 U.S. 579 (1914). 

262 U.S. 312 (1923). 

“Peterson v. Chicago, Rock Island & Pac. Ry., 205 U.S. 364 (1907); Phila. & 
Reading Ry. Co. v. McKibbin, 243 U.S. 264 (1917). 

“ 267 U.S. 333 (1925). See further discussion connected with notes 142-147 infra. 
“289 U.S. 85 (1933). 
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state on that mission. Among the contentions advanced by the plaintiff 
was the fact that the defendant corporation owned a subsidiary which 
was doing business in the state, a contention the Wisconsin Supreme 
Court disregarded by holding that the state could exercise personal 
jurisdiction over a foreign corporation as to a cause of action arising 
out of a single transaction of isolated nature, provided process could 
be served upon an officer of the corporation while he was present in 
the state trying to control the very matter sued upon.** The United 
States Supreme Court reversed on due process grounds, holding that 
the presence of the corporation’s president in the state under the cir- 
cumstances did not consti. ute doing business there by the corporation.** 
And the fact that the corporation owned a subsidiary which was doing 
business in Wisconsin at the time was stated to be a matter of “unim- 
portance” in light of what had been said in the Cannon case. It is not 
at all clear from the context that this holding elevates the Cannon 
doctrine to a due process requirement. 

The doing business test thus tended to take shape as a requirement 
that the activities of the foreign corporation in the state should be to 
some extent continuous,*® rather than sporadic or single; and even if 
continuous, must amount to “something more than mere solicitation” 
of business, 

In some cases the only evidence that a corporation was doing busi- 
nes in the state came from a showing of the activities and authority 
of the corporate agent who had been served. In Riverside Mills v. 
Menefee*" it was held that a foreign corporation was not doing business 
in the state merely because one of its directors resided there and had 
been personally served there in a’suit brought against the corporation 
by a resident of the state upon a foreign cause of action. Consolidated 
Textile, supra, held that an isolated trip into the state on corporate 
business made by the firm’s president did not amount to doing business 
in the state. An extreme application of this appeared in Rosenberg Co. 
v. Curtis Brown Co.*® The defendant was an Oklahoma corporation 
which operated a retail clothing store in that state. It appeared that the 
defendant purchased in New York much of the clothing which it sold, 





“State ex rel Consolidated Textile Corp. v. Gregory, 209 Wis. 476, 478, 245 N.W. 

194, 195 (1932). The statute so construed was Wis. Stat. § 226.02 (1931). 
* Consolidated Textile Corp. v. Gregory, 289 U.S. 85, 88 (1933). 

“ Wisconsin, at least, decided during the period under discussion that the test of 
continuous activity could be met by showing that continuous activity was contem- 
plated even though little activity had taken place by the time the suit was com- 
menced. Petition of Northfield Iron Co., 226 Wis. 487, 277 N.W. 168 (1938). 

“ 237 US. 189 (1915). 

“See discussion connected with notes 46-48 supra. 
“260 US. 516 (1923). 
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making purchases by correspondence or by visits which the corpora- 
tion’s officers made to New York for that purpose. The corporation’s 
president was personally served in New York in a suit against the 
corporation arising out of its New York purchases. The United States 
Supreme Court held that personal jurisdiction could not be exercised 
over the foreign corporation under the circumstances. “The only busi- 
ness alleged to have been transacted by the company in New York, 
either then or theretofore, related to such purchases of goods by officers 
of a foreign corporation. Visits on such business, even if occurring at 
regular intervals, would not warrant the inference that the corporation 
was present within the jurisdiction of the State. . . . And as it was 
not found there, the fact that the alleged cause of action arose in New 
York is immaterial.”®° 

The Rosenberg case went as far as any found between Pennoyer and 
International Shoe in restricting a state from exercising personal juris- 
diction over foreign corporations with respect to activities having 
substantial local connections. Factually, the Rosenberg case involved 
the less usual circumstance of the foreign corporation as a purchaser. 
The far more usual case involved the foreign corporation whose con- 
nections with the state consisted of efforts to sell or solicit business, 
and presumably the Rosenberg holding left such cases unaffected. 

There remains to be considered the application of the doing business 
test to situations in which a foreign corporation had given what could 
be regarded as actual consent to jurisdiction. This usually occurred 
in one of two ways, either where the corporation designated some per- 
son within the state to accept service of process for the corporation, or 
where the corporation gave written consent to accept process served 
upon some state official.°1 Thus, even though the corporation had 
withdrawn from business within the state when process was served 
upon the designated person, personal jurisdiction was sustained over 
the corporation as to causes of action arising out of business done prior 
to withdrawal.®? And it was a question of construing the consent given 
to determine whether it extended to causes of action not connected 
with the state in which suit was attempted.®* 

In summarizing the pre-International Shoe doctrines applied to 
foreign corporations, then, a state could exercise personal jurisdiction 





* Id. at 518. 
Pig parte Schollenberger, 96 U.S. 369 (1878) ; Pennsylvania Fire Ins. Co. v. Gold 
Issue Mining Co., 243 U.S. 93 (1917). 
™ Mutual Life "Ins. Co. v. Spratley, 172 U.S. 602 (1899); Mutual Reserve Fund 
Life Assn. v. Phelps, 190 U.S. 147 (1903). 
= Pennsylvania Fire Ins. Co. v. Gold Issue Mining Co., 243 U.S. 93 (1917) ; Mit- 
chell Furn. Co. v. Selden Brick Co., 257 U.S. 213 (1921). 
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over foreign corporations which gave actual consent, or whose activ- 
ities passed muster under the test of doing business. This test appeared 
to require activity with some degree of continuity, past or contem- 
plated ; and if the evidence of this activity consisted of selling efforts, 
something more than “mere solicitation” was required. The local ac- 
tivity could be entirely interstate in nature, but perhaps in some cir- 
cumstances the exercise of personal jurisdiction over a foreign cor- 
poration might raise questions of unconstitutional burdens upon inter- 
state commerce. Statutes authorizing service of process upon a desig- 
nated state official were more effective than those allowing service 
upon some general class of corporation agents because the latter type 
statute introduced the further question whether the particular agent 
was authorized to represent the corporation at the time he was served. 

Prior to International Shoe, the Court offered two rather different 
explanations of the constitutional basis for the doing business test: 
“consent,” and “presence.” In some cases it was suggested that by 
doing business the foreign corporation implied consent to be sub- 
jected to personal jurisdiction in the state,** but this consent was 
more fictional than real whenever the corporation challenged a court’s 
jurisdiction over its person. In other cases, it was said that the busi- 
ness done was evidence of a corporate “presence” in the state ;5> but 
there was no “presence” in any real sense in those cases in which the 
corporation had withdrawn from business prior to service upon a 
state official whose appointment had not been “consented to” by the 
foreign corporation.** In short, neither “consent” nor “presence” 
furnished a wholly satisfactory explanation of a state’s judicial power 
over the foreign corporation and doubtless the inadequacy of both 
ideas contributed to formulation of a new basis in the /nternational 
Shoe case. 
Personal Jurisdiction Over Natural Persons 

Jurisdiction over natural persons, as distinguished from corporate 
ones, saw some developments, too, prior to International Shoe. Of 
these, domicil in the state was the most important. Recognition that 
domicil could furnish a basis for personal jurisdiction independent of 
the presence or consent of the person involved doubtless owes some- 
thing to the fact that it furnished a theoretical explanation for sub- 





“St. Clair v. Cox, 106 U.S. 350 (1882) ; Old Wayne Life Ass’n v. McDonough, 
204 U.S. 8 (1907) ; Washington ex rel Bond & G. & T. v. Superior Ct., 289 U.S. 361 
(1933). 

® Green v. Chicago, Burlington & Quincy Ry., 205 U.S. 530 (1907) ; International 
Harvester v. Kentucky, 234 U.S. 579 (1914); Rosenberg Co. v. Curtis Brown Co., 
260 US. 516 (1923). These are merely illustrative; others, too, regarded “doing 
business” as evidence of “presence.” 

* Washington ex rel. Bond & G. & T. v. Superior Ct., 289 U.S. 361 (1933). 
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stituted service made at the last and usual place of abode of a person 
absent from the state when the service was attempted. In 1917 the 
Court denied the state power to subject an absent domiciliary to per- 
sonal jurisdiction where the only service was by publication, but the 
decision assumed that, with adequate means of notice, domicil would 
be a sufficient basis.57 The American Law Institute assumed in 1934 
that a state could exercise personal jurisdiction over its domiciliaries 
who were absent from the state.°* In 1940 the Court gave unqualified 
approval to domicil as an independent basis for personal jurisdiction 
in Milliken v. Meyer where a Wyoming domiciliary had been per- 
sonally served in Colorado with process emanating from a Wyoming 
court. Beyond recognizing domicil as a basis for personal jurisdiction, 
the case is significant, too, for ifs approval of process served outside 
the territorial limits of the state. How far the decision goes in re- 
moving the territorial limitation upon process, and with it the require- 
ment that process must be served upon a person within the state, is 
not clear. Domicil, not presence in the state, furnished the basis for 
personal jurisdiction and process served outside the state was simply 
looked upon as a “reasonable method of apprising such an absent party 
of the proceedings against him.”® 

The Supreme Court has also held that the United States may sub- 
ject its absent citizens to personal jurisdiction as to obligations which 
are owing to the sovereign.*t Whether a state of the United States 
may employ state citizenship as a basis for personal jurisdiction over 
an individual not domiciled in the state is a difficult question beyond 
the scope of this article.®* 

In any event, it is clear that personal jurisdiction based solely upon 
the domicil or citizenship of a natural person exists independent of 
whether the cause of action sued upon is local or foreign in nature. 
Thus these two new bases for personal jurisdiction may furnish a 
foundation for bringing a local cause of action against a person absent 
from the state, but they do so because of the character of the de- 
fendant rather than the character of the cause of action. 

* McDonald v. Mabee, 243 U.S, 90 (1917). 

® RESTATEMENT, ConFLict or Laws § 79 (1934). 

” 311 US. 457 (1940). 

® Id. at 464, 


“ Blackmer v. U.S., 284 U.S. 421 (1932). 

“The fourteenth amendment expressly provides that every citizen of the United 
States is also a citizen of the state in which he resides. For some purposes, at least, 
it appears possible to acquire a domicil elsewhere without losing state citizenship: 
for example, persons may be domiciled in the District of Columbia for purposes of 
local income taxes and yet retain state citizenship elsewhere for voting purposes. 
May a state exercise personal jurisdiction in a suit to collect state taxes against a 
voting citizen who is domiciled elsewhere ? 
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Other Pre-International Shoe Developments 


Thus far the discussion of pre-International Shoe doctrines has pro- 
ceeded upon a distinction between natural persons and corporate per- 
sons. Several other developments in that period do not belong exclu- 
sively to either of these categories. 

Of these, the nonresident motor vehicle statutes were the most 
significant. Three Supreme Court cases laid the groundwork for the 
modern statutes in this area. In 1915 Hendrick v. Maryland® sus- 
tained the power of the state, in raising money for its highways and in 
regulating the use of dangerous machines upon them, to require non- 
residents to license their motor vehicles in the state before local high- 
ways could be used. In 1916 Kane v. New Jersey sustained the 
power to exclude nonresidents from the use of local highways until 
they had filed a formal appointment of a state official to act as agent 
upon whom process could be served in all proceedings growing out of 
the use of the car in the state. And Hess v. Pawloski® in 1927 ap- 
proved what has become the basic pattern for present-day motor 
vehicle statutes. The statute in the Kame case had required formal 
appointment of an agent—actual consent—as a condition to the use of 
the roads. The statute in Hess v. Pawloski dispensed with that for- 
mality declaring that one who accepted the privilege of using the high- 
ways was thereby deemed to have appointed a state official to accept 
service of process; and the statute further provided that the nonresi- 
dent be notified by registered mail of all proceedings commenced by 
service upon the state official. The Court gave this justification for 
the exercise of personal jurisdiction over the nonresident : 


Motor vehicles are dangerous machines, and, even when skill- 
fully and carefully operated, their use is attended by serious dan- 
gers to persons and property. In the public interest the State may 
make and enforce regulations reasonably calculated to promote 
care on the part of all, residents and nonresidents alike, who 
use its highways. The measure in question operates to require 
a nonresident to answer for his conduct in the State where arise 
causes of action alleged against him, as well as to provide for a 
claimant a convenient method by which he may sue to enforce his 
rights. Under the statute the implied consent is limited to proceed- 
ings growing out of accidents or collisions on a highway in which 
the nonresident may be involved. . . . It makes no hostile dis- 
crimination against nonresidents, but tends to put them on the 
same footing as residents.® 





* 235 U.S. 610 (1915). * 274 U.S, 352 (1927). 
“242 U.S. 160 (1916). * Id. at 356. 
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The words “implied consent” appear in the portion of the Hess 
opinion just quoted, but consent is not the factor emphasized. Nor is 
there any reference whatever to a supposed “presence” in the state 
as the basis for personal jurisdiction.. Emphasis, rather, is upon the 
interest which the state has in hearing a local cause of action. Justi- 
fication for personal jurisdiction over the nonresident rests instead 
upon the power of the state to protect persons and property within its 
borders by insisting that residents and nonresidents alike must answer 
in the state’s courts for the local consequences of their conduct. Stress 
is placed upon the dangerous character of the automobile and the 
threat it makes to persons and property, and this surely is a further 
justification for the exercise of state judicial power under the circum- 
stances. But it is also significant that the Court stresses, too, the con- 
venience of this method to a claimant in enforcing what are locally 
created substantive rights. 

In many respects the analysis of the Court in Hess v. Pawloski 
marks a return to Mr. Justice Field’s broad dicta in Pennoyer v. Neff** 
to the effect that under some circumstances at least a state may exer- 
cise personal jurisdiction over a nonresident to enforce actions arising 
out of local activities. For the most part, however, the tendency in 
the fifty years between the Pennoyer and Hess cases was to disregard 
the relation between the state and the cause of action and to search 
for evidence of the nonresident’s “consent” or “presence” at the time 
process was served. 

In completing discussion of developments prior to International 
Shoe there remains the question of personal jurisdiction over the non- 
resident natural person who, as a sole proprietor or in a partnership, 
is doing business in the state through agents. It will be recalled that 
the power of the state to subject a foreign corporation to personal 
jurisdiction was explained in the St. Clair case,®* supra, on the ground 
that the state could impose such a condition because the state possessed 
the greater power to exclude a foreign corporation altogether from 
doing a local business. On the other hand, it had been assumed since 
Crandall v. Nevada® in 1868 that free movement in and out of the 
several states was a privilege of national citizenship. The 1919 case 
of Flexner v. Farson™ turned upon this distinction, by holding that 
the doing business doctrine did not apply to nonresident natural per- 
sons doing business in the state as a partnership because the state 





* See stated above note 23 supra. 

* See connected with note 29 supra. 
73 U.S. (6 Wall.) 35 (1868). 

™ 248 U.S. 289 (1919). 
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could not exclude natural persons and hence could impose no con- 
ditions upon their entering the state to do business there. 

The authority of the Flexner case was greatly weakened, if not 
wholly destroyed, by the reason given for refusing to follow it in the 
1935 case of Doherty & Co. v. Goodman." The Flexner result was 
explained on the ground that service had been attempted upon a per- 
son who was not an agent of the partnership at the time process was 
served. The Doherty case sustained personal jurisdiction over the 
nonresident individual who sold corporate securities through a local 
agent where the cause of action alleged arose out of local sales. As in 
the Hess case, which affirmed the nonresident motor vehicle statute, 
the Court here placed stress upon the interest which the state had in 
trying this local cause of action: The state regarded the dealing in 
corporate securities as “exceptional” and regulated their sale by resi- 
dents and nonresidents alike; a prior opinion of the Iowa Supreme 
Court, from which the case came, was quoted with approval for noting 
that the statute treated residents and nonresidents of Iowa on an 
equal footing as to suit arising out of local transactions. And, finally, 
the Court noted that personal jurisdiction could be sustained in the 
Doherty case by going no farther than the principle approved in Hess 
v. Pawloski. 

Both the Hess and Doherty cases emphasized the interest which the 
state had in trying locally created causes of action in its own courts to 
produce binding in personam judgments. If, as this emphasis sug- 
gests, the basis for the exercise of personal jurisdiction grows out of 
the connection which the state has with the cause of action, it follows 
that factors such as residence of the parties, and their character as 
corporations or natural persons, are reduced to secondary importance 
in determining whether a state satisfies the requirements of due process 
when seeking to exercise personal jurisdiction in a given case. True, 
a factor such as residence may have relevance in establishing the con- 
nection between the state and the cause of action, but it is only one 
factor, and scarcely plays the controlling role that it does where per- 
sonal jurisdiction is based upon presence at the time process is served. 

As will next appear, the rule of the International Shoe case calls 
for testing the connection between the state of the forum and the suit 
before it in determining whether due process requirements have been 
met in attempting the exercise of personal jurisdiction. 





™ 294 US. 623 (1935). 
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The International Shoe Doctrine 


Chief Justice Stone’s opinion for the Court in International Shoe 
Co. v. Washington™ reached the following conclusions with respect to 
the exercise by a state of personal jurisdiction over foreign corpora- 
tions : 

(1) Neither “presence” nor “implied consent” furnishes the true 
theoretical basis for such jurisdiction; the “presence” theory simply 
begs the question to be answered; and “consent” is a pure fiction in 
most situations.” 

(2) Personal jurisdiction over individuals not in the state, or over 
foreign corporations, rests instead upon the “contacts, ties, or rela- 
tions” between the state and the individual or corporation involved. 
“[D]ue process requires only that in order to subject a defendant to 
a judgment in personam, if he be not present within the territory of 
the forum, he have certain minimum contacts with it such that main- 
tenance of the suit does not offend ‘traditional notions of fair play and 
substantial justice’.”™* 

(3) These contacts cannot be measured by mechanical or quanti- 
tative standards. The contacts are tested by the quality, not the num- 
ber, of activities conducted within the state by or on behalf of the indi- 
vidual or corporation. “Whether due process is satisfied must depend 
rather upon the quality and nature of the activity in relation to the fair 
and orderly administration of the laws which it was the purpose of 
the due process clause to insure.” And “an estimate of the incon- 





™ 326 U.S. 310 (1945). The case was widely commented upon, but see particularly 
the contemporaneous evaluation of the case in McBaine, Jurisdiction over Foreign 
Corporations: Actions Arising Out of Acts Done within the Forum, 34 Cauir. L. 
Rev. 331 (1946). Prof. McBaine supports the result reached but criticizes the vague- 
ness of the “fair play” standard, ering Ot a more definite standard was possible, 
namely, that a state has power “to subject both nonresident natural persons and 
foreign corporations to the jurisdiction of its courts if either has done an act in the 
state which has created legal liability.” As will appear subsequently, the rule of the 
International Shoe case is broader than the one suggested by Prof. McBaine. 

™ 326 U.S. at 316-318. Quoting from the opinion: 
To say that the corporation is so far “present” there as to satisfy due process re- 
quirements, for purposes of taxation or the maintenance of suits against it in the 
courts of the state, is to beg the question to be decided. For the terms “present” 
or “presence” are used merely to symbolize those activities of the corporation’s 
agent within the state which courts will deem to be sufficient to satisfy the de- 
mands of due process. . . . True, some of the decisions holding the corporation 
amenable to suit have been supported by resort to the legal fiction that it has 
given its consent to service and suit, consent being implied from its presence in 
the state through its authorized agents. (Citations omitted.) But more realis- 
tically it may be said that those authorized acts were of such a nature as to 
justify the fiction. 

Td. at 316. 
™ Id. at 319. 
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veniences”’ to the defendant in having to stand trial away from home 
or its principal place of business is relevant in determining whether 
the contacts suffice to make it fair to compel defense of the action 
within the state.”® 

Thus, under International Shoe, the due process question remains, 
as before, a matter to be decided separately on the facts of each case. 
And the essential issue to be determined is the substantial fairness of 
permitting the state to-compel an absent individual or a foreign cor- 
poration to stand trial there in light of all the facts of the case. Mr. 
Justice Black, in a concurring opinion, criticized the vagueness of the 
new standard which, as he saw it, conditioned the exercise of a state’s 
power “upon this Court’s notion of ‘fair play’.”™" Mr. Justice Black 
does not develop his ideas as to due process standards which would 
meet the vagueness objections which he raised. 

In rather extended obiter dicta, however, Chief Justice Stone did 
attempt to indicate some boundaries to his “fair play and substantial 
justice” rule. Referring to earlier cases, he noted that “presence in 
the state” had never been doubted 


when the activities of the corporation there have not only been 
continuous and systematic, but also give rise to the liabilities sued 
on, even though no consent to be sued or authorization to an agent 
to accept setvice of process has been given. -(Citations omitted.) 
Conversely it has been generally recognized that the casual pres- 
ence of the corporate agent or even his conduct of single or iso- 
lated items of activities in a state in the corporation’s behalf are 
not enough to subject it to suit on causes of action unconnected 
with the activities there.”® 


Between the landmark on the one hand of a suit to enforce an obli- 
gation arising out of continuous local activities and the landmark on 
the other of a suit to enforce a liability unconnected with some single 
or isolated local activity lies a broad no-man’s land. Apparently the 
Chief Justice intended that future cases would mark out in this area 
the boundaries between permitted and forbidden exercises of state 
judicial power over persons and foreign corporations. He mentioned 
several situations which lay between the two landmarks he had staked 
out, but in each instance left open the questions he raised. 

Thus he noted that earlier cases had gone both ways on the ques- 
tion whether a foreign corporation which engaged in continuous local 





Td. at 317. See also discussion of forum non conveniens, infra, in connection with 
notes 81, 82. 

™ Id. at 324. 

* Id. at 317. e 
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activities was amenable to personal jurisdiction in suits unrelated to 
those local activities. And on the question whether personal jurisdic- 
tion could be sustained in suits to enforce obligations arising out of 
single or occasional acts within the state he observed that the Rosen- 
berg case, supra,” had said no, but “other such acts, because of their 
nature and quality and the circumstances of their commission, may 
be deemed sufficient to render the corporation liable to suit. Cf. Kane 
v. New Jersey, 242 U.S. 160; Hess v. Pawloski, [274 U.S. 352]; 
Young v. Masci, [298 U.S. 253]. 

The remarks just noted are dicta, but they throw light on factors 
emphasized in applying the new “contact” theory. Thus it appears 
important whether the cause of action bears some relation to activities 
which take place in the state. And the nature of those activities is 
more important than their number; a single act within the state, by 
reason of its nature and quality, may possess significance while con- 
tinuing activities of an inconsequential nature may possess none. 

Other dicta make the further suggestion that an “estimate of incon- 
veniences” to the defendant is “relevant” in determining the sub- 
stantial fairness of compelling him to defend the particular suit away 
from home. Chief Justice Stone did not make it clear whether the 
factor of inconvenience to the defendant is part of the test for deter- 
mining whether a basis exists for personal jurisdiction over the de- 
fendant, or whether it is relevant only under a plea of forum non 
conveniens raised after jurisdiction over the defendant has been found 
to exist. 

The doctrine of forum non conveniens applies only to situations in 
which jurisdiction over the person is undisputed, and inconvenience to 
the defendant is only one of a complex group of factors which must 
be weighed in deciding whether to proceed in, or dismiss, a case in 
which jurisdiction has been established.** On the other hand, under the 
International Shoe rule the defendant’s contacts with the state furnish 


” Rosenberg Co. v. Curtis Brown Co., 260 US. 516 (1923). See discussion of the 
case in connection with footnotes 49, 50 supra. 
«, 326 US. at 318. 
a , the forum non conveniens doctrine lies outside the scope of this 
article since it applies only to cases where the existence of personal jurisdiction is 
undeates. See Gulf Oil Corp. v. Gilbert, 330 U.S. 501 (1947). But there is a 
rked tendency to refer to it in a manner which suggests that it is somehow an 
Ganent of pomanal } jurisdiction. For recent detailed discussion of some of the com- 
plex policy factors presented by the f.n.c. doctrine, see Barrett, The Doctrine of 
Forum Non Conveniens, 35 Cattr. L. Rev. 380 (1947) and Currie, Change of Venue 
and the Conflict of Laws, 22 U. or Cut. L. Rev. 405 (1955). Prof. Currie’s article 
is addressed to the provision of 28 U.S.C. 1404(a) providing for a change of venue 
from one federal district court to another, but it makes a penetrating analysis of 
many forum non conveniens problems. 
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the basis upon which jurisdiction is exercised over his person—and 
inconvenience to the defendant is wholly irrelevant to the question 
whether the defendant’s contacts are of a substantial “nature or qual- 
ity.” 

It is submitted that the factor of inconvenience to the defendant is 
not part of the test whether jurisdiction over his person exists ; and it 
is relevant to the case only if raised by the plea of forum non conven- 
iens after a finding by the court that jurisdiction over the defendant 
was established. This confines the test of jurisdiction to an examina- 
tion of the nature of the person’s contacts with the state and the re- 
lation of the cause of action sued upon to those contacts. The question 
of inconvenience would enter the case only if personal jurisdiction were 
found to exist and would be treated along with other relevant factors 
under the doctrine of forum non conveniens.** 

Apart from the implications of Chief Justice Stone’s dicta just 
discussed, there remains to be considered the actual jurisdictional ques- 
tion decided in the /nternational Shoe case, and the facts upon which 
that holding was based.** The State of Washington commenced an 
action in one of its courts against the defendant shoe corporation to 
collect contributions allegedly owing the state’s unemployment compen- 
sation fund by reason of commissions which the corporation paid to 
local salesmen. Service was made locally upon one of the defendant’s 
salesmen and notice was sent by registered mail to the home office of 
the corporation at St. Louis. It appeared that the shoe company em- 





“ Chief Justice Stone, in International Shoe, credits Judge Learned Hand with the 
idea that “an estimate of inconveniences” to the defendant is relevant to determining 
the fairness of trial away from home. See 326 U.S. at 317. And it is clear that Judge 
Hand long expressed the view that inconvenience to the defendant was a factor to 
be considered in deciding whether personal jurisdiction existed. See Hutchinson v. 
Chase and Gilbert, 45 F.2d 139, 141 (2d Cir. 1930) ; Bomze v. Nardis Sportswear, 
165 F.2d 33, 35 (2d Cir. 1948) ; Latimer v. S/A Industrias Reunidas F, Matarazzo, 
175 F.2d 184, 185-86 (2d Cir. 1949). But while he has appeared to regard this as a 
factor for deciding the existence of jurisdiction, Judge Hand has conceded that the 
issues so raised were “indistinguishable from those which determined a plea, forum 
non conveniens.” Latimer v. S/A Industrias Reunidas F. Matarazzo, 175 F.2d 184, 
185-86 (2d Cir. 1949). And in further dicta in the International Shoe case itself, 
Chief Justice Stone omits any reference to the question of inconvenience to the de- 
fendant where the obligations sued upon arise out of or are connected with the de- 
fendant’s activities within the state. A procedure which compels the defendant to 
come to the state to defend such a suit “can, in most instances, hardly be said to be 
undue.” 326 US. at 319. 

* The question here considered is whether, as a matter of due process of law under 
the fourteenth amendment, Washington could exercise judicial jurisdiction over the 
defendant shoe company. The Court also passed on a second due process question 
which might be thought of as a matter of legislative jurisdiction over the shoe 
cempany: whether, on the facts stated, Washington could create a substantive lia- 
bility against the shoe company to contribute to the state’s unemployment compen- 
sation fund. The Court answered this second question affirmatively. 
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ployed about a dozen Washington residents who regularly solicited 
orders from retail shoe dealers. The orders were forwarded to St. 
Louis where they were accepted and the shoes were shipped in inter- 
state commerce direct to the Washington retailers. The orders thus 
solicited produced a steady flow of goods into Washington and the 
commissions paid the soliciting salesmen in Washington totaled some 
$31,000 annually. 

Throughout the proceedings the shoe company insisted that its 
activities in Washington were confined to a mere solicitation of inter- 
state business, and hence it was not doing business there and could 
not be subjected to the personal jurisdiction of Washington courts. A 
majority of the Washington Supreme Court found that the shoe 
company’s activities came to more than mere solicitation and held that 
it could be subjected to personal jurisdiction under the “solicitation 
plus” rule.** 

As already indicated, Chief Justice Stone placed the decision upon 
a new theory which abandoned the presence and implied consent bases 
upon which the solicitation rules had rested. Applying his new stand- 
ards, he concluded: 


It is evident that these operations establish sufficient contacts or 
ties with the state of the forum to make it reasonable and just, 
according to our traditional conception of fair play and substantial 
justice, to permit the state to enforce the obligations which appel- 
lant has incurred there. Hence we cannot say that the maintenance 
of the present suit in the State of Washington involves an unrea- 
sonable or undue procedure.®® 


The International Shoe case, then, sustained personal jurisdiction 
over a foreign corporation whose solicitation activities produced a 
substantial volume of interstate business in the forum. The obligation 
enforced—payment to the state’s unemployment compensation fund— 
was created as a result of solicitation activities performed in the state 
on the shoe company’s behalf. The activities out of which the obliga- 
tion arose were not of a dangerous or hazardous nature. While it was 
the State of Washington which sought to enforce the obligation, there 
is no hint that the sovereign character of the plaintiff influenced the 
result in the case. 

What the case did not decide was whether the doctrine of the case 
applied as well to natural persons as it did to foreign corporations. 
Much of the dicta and many of the cases discussed involved questions 





™“ International Shoe Co. v. State, 22 Wash. 2d 146, 154 P.2d 801 (1945). 
* 326 US. at 320. 





























July] PERSONAL JURISDICTION 545 


of personal jurisdiction over foreign corporations. On the other hand, 
the basic rule of the case is stated without reference to corporations : 
“[D]ue process requires only that in order to subject a defendant to 
a judgment in personam, if he be not present within the territory of 
the forum, he have certain minimum contacts with it such that the 
maintenance of the suit does not offend ‘traditional notions of fair 
play and substantial justice’.”** And specific reference to natural 
persons and corporations appears when the Chief Justice states that 
“Whether due process is satisfied must depend rather upon the quality 
and nature of the activity in relation to the fair and orderly adminis- 
tration of the laws which it was the purpose of the due process clause 
to insure. That clause does not contemplate that a state may make 
binding a judgment im personam against an individual or corporate 
defendant with which the state has no contacts, ties, or relations.”®* 

It is reasonable, therefore, to assume that the Court has here an- 
nounced a general rule which treats alike the natural person and the 
corporation (and, indeed, the unincorporated association and partner- 
ship). Others have advocated a rule which assimilates jurisdiction 
over persons to that of jurisdiction over corporations,** and no sound 
policy reason appears for suggesting that the fourteenth amendment 
due process standard should vary according to the kind of “person” 
involved. 

Finally, the vague “minimum contact—fair play” standard of the 
International Shoe case will acquire greater precision as later cases 
mark out its contours. In the ten years immediately following Inter- 
national Shoe the United States Supreme Court rendered only two 
opinions which passed directly on questions of the exercise by states 
of personal jurisdiction over foreign corporations.*® No opinions 
found in this period passed directly on the application of the /nter- 
national Shoe doctrine to natural persons. 

But state legislatures and state courts have responded to the new 
doctrine in a number of situations and what has taken place within 
the states is presently the best measure of what due process permits— 
and forbids—so long, at least, as the United States Supreme Court 
does not rule to the contrary. 

The next section of this article will examine some of the state res- 





* Id. at 316. 

* Td. at 319. 

See Ehrenzweig and Mills, Personal Service Outside the State, 41 Carir. L. Rev. 
383, 392, n.64, and the authorities there cited. 

® Travelers Health Assn. v. Virginia, 339 U.S. 643 (1950), discussed infra at notes 
158-163; and Perkins v. Benguet Consol. Min. Co., 342 U.S. 437 (1952), as to which 


see discussion connected with note 2 supra. 
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ponses to the International Shoe doctrine in situations involving 
causes of action with which the state involved has substantial contacts. 


State Responses TO INTERNATIONAL SHOE 


As indicated in the introduction to this article, the scope of the 
inquiry into state responses to the International Shoe doctrine will be 
confined to situations in which the cause of action sued upon may be 
regarded as having arisen within the forum, or at least as bearing a 
substantial relation to activities which occurred there. 

The discussion will include situations in which all the substantive 
elements of the cause of action took place within the state, but it is 
broader than this, and will also include situations in which some, but 
not all, substantive elements took place locally. The causes of action 
so defined will be considered in two categories: (a) local torts; and 
(b) contracts with local contacts.* 


Local Torts 


Under familiar conflict of laws rules, the law of the place of the 
tort furnishes the substantive rules defining the rights and duties of 
the parties. Determining the place of the tort is simple enough when 
both the act (or failure to act) and the consequential injury take place 
in the same state. The more difficult problem arises where conduct 
outside the state produces injury within it. The prevailing view has 
then been that the place of the tort is at the place of the injury, the 
“state where the last event necessary to make an actor liable for an 
alleged tort takes place.”®* 

The case of Dallas v. Whitney*? illustrates the “place of the injury” 
tule neatly: where a dynamite blast set off in West Virginia caused 
injury to property in Ohio, the tort was held to have occurred in Ohio 
and to be governed by the substantive law of that state. And whether 
a nonres‘dent master is vicariously liable for the tort of his servant is 
fixed by the law of the state where the tort occurs, and not by the law 
of the state where the master resides.** Again, it is not a denial of due 





* Admitt the distinction between tort and contract which separates the two 
categories to discussed is not a wholly satisfactory one. Where essentially the 
same facts permit an election of remedies, attempts will be made to cross-reference 
between the two categories. 

™ RESTATEMENT, Conriict or Laws § 377 (1934). See Goopricu, ConFLICT oF 
Laws § 93 (3d ed. 1949) ; and Srumserc, ConFiict or Laws 182-88 (2d ed. 1951). 
Stumberg, op. cit. supra, 201-212, criticizes the so-called “place of the injury” rule 
and demonstrates situations in which it works badly if inflexibly applied. 

“118 W. Va. 106, 188 S.E. 766 (1936). 

* RESTATEMENT, Conrtict or Laws § 386 (1934). 
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process of law under the fourteenth amendment for a state to impose 
liability without fault upon a nonresident owner who permits another 
to bring the car into the state where the injury occurs, even though 
the driver of the car was not an “agent’’ of the nonresident owner.™* 

In each of the three situations just noted, the actual presence of 
the person within the state is unnecessary to the creation of a sub- 
stantive obligation against him. In the blasting case, the nonresident 
is liable for the local consequences of his act which took place outside 
the state; in the other two cases, the nonresident does no act at all, 
but is vicariously liable for the local consequences of the acts of others. 

But it does not necessarily follow that, because a state may create 
substantive obligations against nonresidents under the circumstances 
just noted, the state may, as a matter of due process of law, also sub- 
ject the nonresident to personal jurisdiction in order to enforce the 
obligation created. Personal jurisdiction could not be exercised on 
such a basis at common law, and hence statutory authority must exist 
for the exercise of personal jurisdiction on any basis other than actual 
presence or consent. 

In all subsequent discussion, therefore, it will be assumed that the 
state has authorized the exercise of personal jurisdiction in the par- 
ticular circumstances, under a statute otherwise valid, and that there 
has been full compliance with the statutory procedures. In other 
words, assuming these conditions have been met, do the facts in a 
given situation demonstrate sufficient “contacts” to make the exercise 
of personal jurisdiction comport with the standards of “fair play and 
substantial justice” ? 

The automobile tort affords a familiar example with which to open 
discussion. In Hess v. Pawloski* all the substantive elements of the 
tort were alleged to have occurred in Massachusetts where the suit 
was brought: the nonresident defendant was charged with personal 
acts of negligence which took place in Massachusetts and caused in- 
jury to the plaintiff there. And the motor vehicle acts seem generally 
to make the nonresident operator of a motor vehicle amenable to per- 
sonal jurisdiction within the state in which the tort occurs." 

*, Young v. Masci, 289 U.S. 253 (1933). 

* See discussion, supra, connected with notes 7 Geonshs 9 15 under the heading of 
“component elements of personal jurisdiction.” Inquiry here is addressed to the first 
element, the constitutional extent of state power to exercise personal jurisdiction, and 


it is assumed that the requirements of the remaining three elements—(1) state au- 
thorization (2) through valid means (3) which are fully complied with—have been 


satisfied. 
274 US. 352 (1927). The case is discussed in connection with notes 65-67 supra. 
* But see Kerr v. Greenstein, 213 Ark. 447, 212 S.W.2d 1 (1948), noted at 47 
Mica. L. Rev. 413 (1949), which construed the Arkansas motor vehicle act as not 
applying to the nonresident driver of a resident owner. 
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Other cases have extended personal jurisdiction over nonresidents 
who were not driving the vehicle at the time of the accident and who 
‘were not even physically present there at the time. Thus, a nonresi- 
dent natural person who sent his car. into the state under the control 
of a servant has been held amenable to personal jurisdiction in the 
state where the accident took place.®* Foreign corporations have been 
subjected to personal jurisdiction as to accidents within the state in- 
volving their employees® and their agents. And the Missouri motor 
vehicle statute has been used to summon individual nonresident mem- 
bers of a foreign partnership to defend a suit arising out of an acci- 
dent in Missouri in which an agent of the partnership was involved.’ 

In McDonald v. Superior Court*®? a resident of Oregon who oper- 
ated a truck rental business in California was regarded as engaged in 
“operation” of vehicles in California within the meaning of the motor 
vehicle act, and was held subject to personal jurisdiction in California 
in an action brought to recover for injuries received in unloading a 
truck, the injury alleged to have been caused by a defect in the truck. 
The injury was regarded as one “resulting from” operation of the 
truck in California. 

Motor vehicle acts have also been used successfully by joint tort- 
feasors to obtain personal jurisdiction over nonresident tortfeasors in 
suits for contribution. And in Dart Transit Co. v. Wiggins’ the 
plaintiff lessee of a truck had paid a claim arising out of an accident 
involving the truck in Illinois and brought an action in Illinois against 
the nonresident owner-lessor of the truck for reimbursement under 
the terms of the lease agreement. The court held that the Illinois motor 
vehicle act was not confined to actions ex delicto, and was available 

against nonresidents for reimbursement of sums paid to persons in- 
jured in accidents occurring in Illinois. 

The motor vehicle acts have also been held valid when applied to 
summon the foreign administrators of deceased tortfeasors,® al- 
though the view has been taken that such provisions are invalid be- 

™ Producers’ & Refiners’ Corp. v. Ill. Cent. R. Co., 168 Tenn. 1, 73 S.W.2d 174 
(1934). And see generally Annot. 155 A.L.R. 333, 335-36 (1945). 

* Rose v. Gisi, 139 Neb. 593, 298 N.W. 333 (1941); Jones v. Pebler, 371 Ill. 309, 
20 N N.E.2d 592 ( 1939). 

ano utt v. Dillavou, 234 Iowa 610, 13 N.W.2d 322 (1944). 

Smith v. Christian, 124 F Supp. 201 (W.D. Mo. 1954). 
™ 43 Cal.App.2d 621, 275 P.2d 464 (1954). 
** Southeastern Greyhound Lines v. Myers, 288 Ky. 337, 156 S.W.2d 161 (1941); 
McKay v. Citizens Rapid Transit Co., 190 Va. 851, 59 SE.2d 121 (1950). 
1 App.2d 126, ee N.E.2d 314 (1954). 
“ater v. Roper, 300 N.Y. 434, 91 N.E.2d 876 (1950) ; Tarczynski v. 


Chicago 
M., St.P.&P. R. Co., 261 Wis. 149, 52 N.W.2d 396 (1952). See also Annot, 18 A.L.R. 
2d 344 (1951), and Note, 52 Micu. L. Rev. 144 (1953). 




















july] PERSONAL JURISDICTION 549 


cause of the essentially in rem nature of a proceeding against an estate 
and because of the limited powers of an administrator outside the 
state of his appointment.1 

Most, though not all, of the cases just discussed may be explainable 
on one of two bases for personal jurisdiction which have been advanced 
by the American Law Institute. The Restatement of Judgments, which 
appeared in 1942, provided in section 23 that: 


A court by proper service of process may acquire jurisdiction over 
an individual not domiciled within the State who does acts or owns 
things in a State which are of a sort dangerous to life or property, 
as to causes of action arising out of such acts or such ownership, if 
a statute of the State so provides at the time when the cause of 
action arises. 


The rule was accompanied by a caveat indicating that no opinion was 
expressed on the question whether the rule extended to “acts or things 
not dangerous to life or property.”?°* The same rule was adopted in 
1948 as section 84 of the Restatement of Conflict of Laws and was 
expressly made applicable to foreign corporations by section 88.1% 

In most of the automobile cases discussed above, the basis for per- 
sonal jurisdiction over one not the operator of the vehicle would have 
to rest upon ownership of the vehicle which did the damage, if the 
Institute theories are applied, since in such cases the nonresident 
normally would have done no act within the state. The difficulty is 
that the motor vehicle cases simply do not tend to employ the “owner- 
ship” theory as the basis for sustaining personal jurisdiction over the 
nonresident employer or principal held vicariously liable for the acci- 
dent in which his servant or agent is involved. Indeed, in the cases 
involving the principal’s liability for the tort of his agent, the vehicle 
in question may be owned by the agent rather than the principal,’ 
and in a suit against the foreign administrator, the vehicle would be 
owned by the estate in all likelihood, and in any event not by the 
administrator in his capacity as such. 

Early cases such as Hess v. Pawloski, supra, referred to the danger 
which the automobile threatened to life and property, but this danger 
factor appears far less frequently in recent cases discussing aspects of 
the motor vehicle acts. Whether the potential danger to life or prop- 





** Knoop v. Anderson, 71 F.Supp. 832 (N.D. Iowa 1947). The decision was widely 
noted, e.g., 2 ARK. L. Rev. 456 (1948) ; 61 Harv. L. Rev. 355 (1948) ; 19 Miss. L.J. 
356 (1948) ; 1 Sran, IntRA. L. Rev. 32 (1948) ; 57 Yate L.J. 647 (1948). 

**T RESTATEMENT, JUDGEMENTS § 23 (1942). 

*°8 RESTATEMENT, CONFLICT OF Laws §§ 84, 88 (Supp. 1948). 

* Skutt v. Dillavou, 234 Iowa 610, 13 N.W.2d 322 (1944); Smith v. Christian, 
124 F.Supp. 201 (W.D. Mo. 1954). 
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erty inherent in particular acts was ever a limitation upon the exer- 
cise of personal jurisdiction over nonresidents, or simply a further 
justification for its exercise, is nowhere made clear in opinions of 
the United States Supreme Court. As will shortly appear, a num- 
ber of state courts have assumed that the acts done or the property 
owned need not be inherently dangerous in order that personal juris- 
diction may be sustained as to causes of action arising out of such acts 
or ownership. 

Examinaticn will now be made of statutes authorizing personal 
jurisdiction over nonresidents and foreign corporations as to causes of 
action relating to local torts other than those involving the use of 
motor vehicles. 

A statute in Vermont™® provides that any foreign corporation which 
“makes a contract with a resident of Vermont to be performed in 
whole or in part by either party in Vermont,” or which “commits a 
tort in whole or in part in Vermont against a resident of Vermont” 
shall be deemed to be doing business in the state and subject thereby 
to personal jurisdiction of Vermont courts in “any actions or proceed- 
ings against such foreign corporation arising from or growing out of 
such contract or tort.” Service of process in such actions may be made 
upon the Vermont secretary of state, with notice of such service by 
registered mail to the foreign corporation. 

In Smyth v. Twin State Improvement Corp.™ a Vermont resident 
commenced a tort action in that state against the defendant, a Massa- 
chusetts corporation, alleging that the defendant had negligently dam- 
aged the roof of the plaintiff's home in Vermont while attempting to 
repair it. The Vermont Supreme Court defined the questions before it : 


Has the State of Vermont the power to subject by statute to the 
jurisdiction of its courts a foreign corporation which commits a 
single tort in whole within the territorial limits of Vermont and 
against a resident of Vermont to actions and proceedings against it 
arising from or growing out of such tort? Does such a statute vio- 
late the due process clause of the Fourteenth Amendment to the 
Constitution of the United States of America 711? 


It sustained the statute in answering both questions. The court 
recognized a dual trend in jurisdictional decisions: “in defining the 
court with jurisdiction, a trend from the court with immediate power 





™ Vr. Rev. Stat. §§ 1562-63 (1947). 
™ 116 Vt. 569, 80 A.2d 664 (1951). The case is followed by an annotation at 25 
A.L.R.2d 1202 (1952), Power of state to subject foreign corporation to jurisdiction 
of its courts on sole ground t that corporation committed tort within state. 
™? 116 Vt. 569, 572, 80 A.2d 664, 666 (1951). 
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over the defendant to the court where both parties may most conyen- 
iently settle their dispute ; and in defining due process of law, a trend 
from emphasis on. the territorial limitations of courts to emphasis on 
providing notice and opportunity to be heard. The implications of 
International Shoe Co. v. State of Washington are part of this dual 


trend.”"48 
On the trend toward designation of a court where the dispute could 


be conveniently settled, the court noted: 


[ W Jhere the cause of action arises out of the act done, the court of 
the locus is normally the forum of convenience. . . . (Citations 
omitted). The probabilities are that the witnesses will be readily 
available ; the law of the state where the act is done will control 
the consequences of the act. To require a resident to commence 
his action in a foreign jurisdiction on a tort committed where he 
lives, and to transport his witnesses to such other state might well 
make protection of his right prohibitive and in effect permit a for- 
eign corporation to commit a tort away from its home with relative 
immunity from legal responsibility. ... To our mind, “tra- 
ditional notions of fair play and substantial justice” require that a 
nonresident corporate tort-feasor be compelled to defend, in the 
courts of this state, a cause of action arising out of its tort com- 
mitted here. . . . It makes no hostile discrimination against for- 
eign corporations, but tends to put them on the same footing as 
domestic corporations.1"* 


Of the “estimates of the inconveniences” to the corporation in having 
to stand trial away from home, which Chief Justice Stone had regarded 
as “relevant” in the /nternational Shoe case, the Vermont Supreme 
Court had this to say: 


In the present case no problem of undue hardship is involved, 
since it is relatively easy for a Massachusetts corporation to defend 
in a Vermont court. Instances where foreign corporations commit 
a single tort at a great distance from home are doubtless rare. 
Should such a case of undue hardship be presented, the doctrine of 
forum non conveniens is an adequate instrumentality through 
which justice can be achieved.* 


Smyth v. Twin State Improvement Corp., then, holds that a suit 
arising out of a single contact with the state is a sufficient basis for 
personal jurisdiction over a foreign corporation. The contact was 
sufficiently substantial so that all the elements of the cause of action oc- 





Id. at 575, 80 A.2d at 668. 


1 ‘ 
45 Td. at 574, 80 A.2d at 667. See discussion of the forum non conveniens question 
in connection with the International Shoe doctrine at notes 81, 82 supra. 
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curred within the state. The act of negligently damaging the roof of 
the plaintiff’s home cannot be regarded as one inherently dangerous in 
nature. A local tort committed against a resident of the state furnished 
the basis for personal jurisdiction. If trial in Vermont is regarded by 
the defendant as an undue hardship in a particular case, that question 
is to be raised by a plea of forum non conveniens after the jurisdic- 
tional question is resolved against the defendant. 

It is worth noting that the court does not rely upon any other con- 
tacts which the corporation might have had with the state. Doubtless 
a contract had existed between the plaintiff and defendant with respect 
to the job of roofing the house, but this is not developed as a basis for 
the result. Nor is there any reference whatever to other activities of 
the foreign corporation in Vermont. In this respect, the court’s 
analysis conforms to the pattern employed with respect to the non- 
resident motor vehicle statutes where the focus of attention is upon 
the accident in the state which gave rise to the suit brought. 

Maryland has a statute somewhat comparable to the Vermont act 
applied in the Smyth case: 


Every foreign corporation shall be subject to suit in this State by 
a resident of this State or by a person having a usual place of 
business in this State on any cause of action arising out of a con- 
tract made within this State or liability incurred for acts done 
within this State, whether or not such foreign corporation is doing 
or has done business in this state.1¢ 


Provision is also made for service of process upon the Maryland State 
Tax Commission with notice to the foreign corporation of such service. 

The application of this statute in a suit upon a Maryland tort was 
considered in Johns v. Bay State Abrasive Products Co.,™" in an opin- 
ion rendered by a federal district judge to whose court the case had 
been removed after being commenced in a Maryland state court. The 
suit was brought by a resident of Maryland against two foreign cor- 
porations, alleging that the single or joint negligence of the two had 
caused the plaintiff to sustain the injuries complained of. It was 
alleged that a grinding wheel manufactured by Bay State, a Massa- 
chusetts corporation, had shattered while the plaintiff was using it in 
a grinding machine manufactured by the defendant, Reed Roller, a 
Texas corporation. It was further alleged that the plaintiff's employer 





*® Mp. Ann. Cove Gen. Laws, art. 23, § 88(d) (1951). The provision quoted was 
enacted in 1937, and was discussed shortly thereafter in Reiblich, Jurisdiction o} 
Maryland Courts over Foreign Corporations under the Act of 1937, 3 Mp. L. Rev. 35 


(1938). 
™7 89 F. Supp. 654 (D. Md. 1950). 
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had purchased both the grinding wheel and the grinding machine from 
ani independent Baltimore equipment dealer, the employer relying upon 
certain representations about the equipment that were made by a solic- 
iting agent employed by Reed Roller, the maker of the grinding ma- 
chine. 

The district judge found that neither corporate defendant was do- 
ing business in Maryland, and thus could be subjected to personal jur- 
isdiction in Maryland only if the statute set forth above applied. The 
holding as of the two corporations throws much light on the particu- 
lar provisions of the statute. No basis for jurisdiction over Bay State, 
the manufacturer of the wheel that shattered, was found to exist. Bay 
State was not doing business. The suit did not arise out of any con- 
tract made within Maryland since the wheel had been purchased by 
the plaintiff's employer from an independent equipment dealer. Nor 
had Bay State done any act in Maryland, the other basis upon which 
jurisdiction might have been rested. If it may be assumed that the 
complaint alleged an act of negligence by Bay State in making the 
wheel, that act took place in Massachusetts. (It might be noted in 
passing that the Vermont statute considered in the Smyth case ap- 
plied to torts committed “in whole or in part in Vermont” and in a 
literal sense this could be regarded as a tort which occurred in part 
in Massachusetts, where the act occurred, and in Maryland, where the 
injury resulted; but the Maryland act is not susceptible to such an 
interpretation. ) 

A basis for jurisdiction over Reed Roller was found to exist. Its 
soliciting agent was charged with the tort of negligent misrepresenta- 
tion arising out of the representations he made in Maryland to the 
plaintiff's employer respecting the grinding wheel and the grinding 
machine. The court was unwilling to rest the result solely on the 
basis of the tort, however, and reliance was also placed on the con- 
tinuous nature of the solicitation activities which took place in Mary- 
land on Reed Roller’s behalf. And on the question of the relative con- 
venience of trial in Maryland against trial in Texas at Reed Roller’s 
principal place of business, the court observed that the corporation 
was then represented by competent counsel in Maryland, that all the 
witnesses to the occurrence described in the complaint were Maryland 
residents, as were most other witnesses likely to be called. 

Literally read, the Maryland statute, like the Vermont statute, 
provides that a tort suit arising out of a single act in Maryland is a 
sufficient basis for personal jurisdiction over a foreign corporation in 
an action brought by a resident of the state. But the court in Johns 
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v. Bay State Abrasive Products Corp. refused to rest its decision upon 
that ground where it also appeared that the defendant was engaged 
in more or less continuous solicitation activities. Jurisdiction over 
the foreign corporation was therefore sustained on the basis that the 
defendant was continuously soliciting there and the act of negligence 
occurred there out of which the alleged tort arose. The case also illus- 
trates that the statute cannot apply to a foreign corporation charged 
with an act of negligence which took place outside the state but pro- 
duced injury within it; at least the statute is inapplicable where the 
local tort is not regarded as one arising out of any contract the cor- 
poration has made within the state. 

Thus, the Johns case sustained personal jurisdiction by summing 
up all the defendant’s contacts with the state, although the statute pro- 
vided that a single contact would suffice. The practice followed in 
this case is the generally sound one of passing on constitutional ques- 
tions only to the extent required by the facts of the case presented. But 
this practice can lead to considerable confusion when the question 
arises in later cases whether, as a matter of construction previously 
given the statute, the additional contacts were cited because they had 
been regarded as essential to sustaining a basis for jurisdiction, or be- 
cause they were simply regarded as further justification for affirming 
existence of personal jurisdiction. 

This is illustrated by developments under a Mississippi statute some- 
what like the Vermont and Maryland acts previously considered. 
Unlike those two statutes, the Mississippi act applies broadly to all 
nonresident persons, firms, partnerships, and corporations not licensed 
to do a local business. It is further provided that process may be 
served upon the secretary of state, with notice to the defendant by 
registered mail, as to any cases coming within the statute. Any per- 
son, firm or corporation “who shall do any business or perform any 
character of work or service in this state” may be summoned under the 
statute “in any action, accrued or accruing from the doing of such 
business or the performing of such work or service or as an incident 
thereto by any such non-resident, or his, their, or its agent, servant 
or employee.”"48 

The application of this statute to Mississippi torts was apparently 
passed on first in Sugg v. Hendrix,™® decided by the United States 
Court of Appeals for the Fifth Circuit a year prior to the decision in 
the International Shoe case. A Mississippi resident sued his employer 





™* Miss, Cope Ann. §§ 1437-38 (1942). 
™ 142 F.2d 740 (Sth Cir. 1944). 
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for injuries sustained in Mississippi while working on the construc- 
tion of a levee. The employer was a natural person who owned the 
construction company, and he appeared specially, relying upon Flexner 
v. Farson,™ supra, for the proposition that nonresident natural per- 
sons could not be subjected to personal jurisdiction in suits arising out 
of business done in the state. The United States District Court, relying 
on the Flexner case, had quashed the process. The Court of Appeals 
for the Fifth Circuit reversed, relying upon the motor vehicle cases and 
the case of Doherty & Co. v. Goodman, supra, which had sus- 
tained personal jurisdiction over a nonresident natural person en- 
gaged in the business of selling corporate securities through an agent, 
where the suit arose out of securities sold in the forum. The rationale 
of the Fifth Circuit opinion, then, sustained jurisdiction by combin- 
ing the ideas that the nonresident was doing business, and that he was 
engaged in an activity “fraught with danger to those required to be 
in and about it.”!? And in a phrase which has been widely quoted in 
later cases, the Court noted that 


The thought is not shocking that one who comes into a state for 
the purpose of conducting his business in that state should be 
made amenable to the courts and laws of the state and answerable 
to its citizens for damages sustained cg them which were the re- 
sult of the business transacted. 


The Sugg case was followed in Davis v. Nugent,'** another diversity 
of citizenship case in a federal court involving a suit by an employee 
injured while engaged in hazardous work for a nonresident employer. 

Then came the decision of the Supreme Court of Mississippi in 
Davis-W ood Lumber Co. v. Ladner,1* decided in 1951. The Davis- 
Wood Lumber Company was a Louisiana corporation which was en- 
gaged in no activities whatsoever in Mississippi at the time the suit 
was brought. The action was brought upon an alleged ora! contract 
between the plaintiff and the defendant which had been made in Missis- 
sippi at a time when the defendant corporation had been doing a sub- 
stantial business in the state. The action had been commenced by 
serving the secretary of state as provided for in the Mississippi statute 
noted above. The Mississippi Supreme Court held that the statute 
applied even though the corporation had ceased its local activities, 





” 248 U.S. 289 (1919). See discussion connected with note 70 supra. 
™ 204 U.S. 623 (1935). See discussion connected with note 71 supra. 
™ 142 F.2d at 743. 

%% Ibid. 

™ 90 F. Supp. 522 (S.D. Miss. 1950). 

*° 210 Miss. 863, 50 So.2d 615 (1951). 
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since the corporation had been doing business when the cause of action 
accrued, and the cause arose out of that business. On these facts, the 
court concluded, the “outer bounds of ‘doing business’ and the ‘mini- 
mum contact’ requirement of the United States Supreme Court are 
not determinative here, because appellant, from 1946 to 1948, was 
‘doing business’ in Mississippi with the terms of the aforesaid more 
restricted definition of the phrase.”!6 

The Davis-W ood case thereafter convinced the Fifth Circuit Court 
of Appeals that the Mississippi Supreme Court did not intend to read 
the statute literally to apply to any suit arising out of a single act oc- 
curring in the state. Instead, the Mississippi Court “has made it plain 
that it does not construe it literally and as conferring jurisdiction on 
a single act or acts, but construes it as requiring a series of acts 
amounting to a continuity before it can be held under the statute that 
there is a doing of business in the state.”!27 Thus, in a suit brought 
by a Mississippi corporation to recover consequential damages for 
injury to the corporation’s plant alleged to have resulted from a 
breach of warranty or act of negligence of a Louisiana firm which had 
installed a defective creosote cylinder in the plant, it was held that 
personal jurisdiction could not be sustained where it did not appear 
that the defendant was engaged in substantial and continuous activities 
in Mississippi when the cause of action accrued.'”* 

It is true that the Davis-Wood Lumber Company decision sustained 
the application of the statute on the grounds that the corporation was 
doing business when the cause of action arose. It is also true that 
under the Erie doctrine, a federal court sitting in a diversity case 
ought not extend the application of a state statute beyond the previous 
state decisions in the absence of a reasonably clear directive from the 
trend of state decisions. On the other hand, nothing in the opinion of 
the Mississippi Supreme Court in the Davis-Wood case stands in the 
way of some day holding that the statute may apply to a cause of action 
arising out of a single service or act occurring in the state. The state’s 
supreme court has not been given such a case yet, and until this 
happens the answer must remain in doubt. 

Arkansas has a statute substantially similar to the Mississippi act 
just discussed,*° and cases under it have tended to reflect somewhat 





%* Td. at 880, 50 So.2d at 622. 

** Mississippi Wood Preserving Co. v. Rothschild, 201 F.2d 233, 238 (Sth Cir. 
1953). 

“8 Ibid. And see Gillentine v. Illinois Wesleyan University, 194 F.2d 970 (Sth Cir, 
1952) to the same effect. 
™ Arx. Stat. § 27-340 (1947). 
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the same pattern noticed in the decisions under the Mississippi statute. 
Dicta in several cases have intimated that the statute may provide a 
basis for “jurisdiction upon the doing of the act (less than ‘doing busi- 
ness’) out of which arises the cause of action sued upon.”’!8° No case 
found, however, went so far, though perhaps Chapman Chemical Co. v. 
Taylor,*! decided by the Supreme Court of Arkansas in 1949 came 
close. 

In the Chapman case, a cotton farmer brought a tort action against 
a neighboring rice farmer for injury done the plaintiff’s cotton when 
the rice crop was sprayed with 2-4-D from an airplane. The defend- 
ant rice farmer moved to join as co-defendant the Illinois corporation 
which sold the chemical and had recommended its use when sprayed 
from a plane. The issue here pertinent was whether the Arkansas 
statute noted above provided a basis for subjecting the corporation 
to personal jurisdiction. It appeared that the corporation had for 
some years solicited orders for wood preservatives from Arkansas 
wholesalers, and that when 2-4-D came on the market, the president of 
the corporation personally brought some of it into the state and hired 
a plane to spray it on a crop at a well-publicized demonstration. 

The Arkansas Supreme Court sustained jurisdiction over the cor- 


poration, saying: 


The facts herein recited constitute something more than the cre- 
ation of good will or solicitation of business, and while it was 
shown that none of the Chapman products were stored for de- 
livery in this State, it was shown that a portion thereof was 
actually brought into and delivered in this State by the company’s 
authorized representative, in fact, its President, himself, and this 
was done for the purpose of making the test which was made in 
this State which induced the sale of the very product, the use of 
which, for the purpose intended, resulted in the damage for the 
compensation of which this suit was brought. 


Viewed in one light, the Chapman case appears to sustain personal 
jurisdiction over the corporation on the basis that the suit is a direct 
result of the single activity by the corporation of promoting and selling 
a new product. So regarded, it comes close to stating that an action 
arising out of an isolated or sporadic activity will sustain jurisdiction. 





™ The statement quoted appeared as a footnote to American Farmers Ins. Co. v. 
Thomason, 217 Ark. 705, 708, 234 S.W.2d 37, 39 (1950). It is quoted in Green 
v. Equitable Powder Mfg. Co., 99 F. Supp. 237, 245 (W.D. Ark. 1951). And see 
also dicta to somewhat the same effect in Gillioz vy. Kincannon, 213 Ark. 1010, 
1015, 214 S.W.2d 212, 215 (1948) which held that the statute could not apply to 
causes of action which arose prior to the effective date of the act. 

™ 215 Ark. 630, 222 S.W.2d 820 (1949). 

™ Id. at 636, 222 S.W.2d at 823. 
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But the case may also be regarded as simply an application of the 
solicitation-plus rule for determining that a foreign corporation is 
doing business, with the plus in this instance being the activity of the 
corporation’s president in conducting the demonstration. And this 
possibility is strengthened by the fact that the long sentence quoted 
above follows immediately a reference to Frene v. Louisville Cement 
Co.,1*8 a case which applies the solicitation-plus rule. 

The Chapman case was followed in a rather comparable tort case, 
Green v. Equitable Powder Mfg. Co.,1** which was a diversity case in 
a federal district court. Jurisdiction over the foreign corporation was 
sustained on the basis that its activities in the state were systematic 
and that the tort liability created in Arkansas was an incident of those 
activities. Nowhere does the court precisely hold that the corporation 
was “doing business” in Arkansas, however. 

In summary, then, the statutes in Arkansas and Mississippi are 
susceptible of the literal interpretation that personal jurisdiction may 
be sustained on the basis of a cause of action arising out of a single 
local activity. State courts in both states have sustained the statutes 
as applied in local tort actions, but have tended to do so by enumer- 
ating the contacts which the defendant had with the state in each case, 
and no decision found clearly held that, without more, personal juris- 
diction will be sustained over a tort action arising out of an isolated 
contact with the state. 

Tennessee adopted in 1947 a rather curiously worded statute pro- 
viding that “any unincorporated association or organization, whether 
resident or nonresident, now doing or desiring to do business in this 
state by performing any of the acts for which it was formed” shall 
be amenable to personal jurisdiction in the state by process served 
upon the secretary of state unless the association had otherwise desig- 
nated an agent upon whom service could be made.'*® 

The statute did not indicate any limit upon the classes of actions 
which might be brought, but in McDaniel v. Textile Workers Union 
of America,"* the first appellate case testing the statute, it was con- 
strued as an act to regulate the business of unincorporated associations, 
and thus limited to actions growing out of the conduct of business with- 
in the state. The McDaniel case involved a tort action against a 
national labor union and its local affiliate. The suit was brought by 





* 134 F.2d 511 (D.C. Cir. 1943). 
“a F. Supp. 237 (W.D. Ark. 1951). 
Tenn. Cone, § 20-223 (1955). See also Overton, Broadening the Bases of Indi- 
vidual in Personam Jurisdiction in Tennessee, 22 Tenn. L. Rev. 237 (1952). 
** 36 Tenn. App. 236, 254 S.W.2d 1 (1952). 
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an employee of a struck plant to recover for injuries sustained when 
he was allegedly shot by pickets while he was trying to enter the plant. 

The national union argued that it was an association of nonresident 
natural persons, and as such could not be subjected to personal juris- 
diction by reason of coming into the state to do business. The statute 
was held not to violate the fourteenth amendment as applied to both 
national and local unions. 


It seems to us a non-resident who comes into a state and claims 
its protection in doing business therein and commits a wrong, 
whether by breach of contract or tort, and then invokes the 
14th Amendment to evade process within the state is claiming 
greater “protection” than that accorded citizens of the state for 
it is held that they are subject to substituted or constructive 
service of process to the extent authorized by the statute. Frolich 
& Barbour v. Hanson, 155 Tenn. 601, 296 S.W. 353, and author- 
ities cited. We think a state has a right in the exercise of the 
police power to protect its citizens against the inconveniences, 
often amounting to complete denial of redress, of going to a 
foreign state to sue for a wrong committed by one doing business 
within the state and arising out of business done within the 


state.187 
The court does not describe in detail the nature of the contact which 
the national union had with the state. The only comments bearing on 
this are to the effect that the parent union conducted its activities in 
Tennessee through the local, and that the parent sent representatives 
to the scene of the strike to assist in bringing it to a successful con- 
clusion. 

Thus, as applied in the McDaniel case, the unincorporated associ- 
ation of nonresident persons was held subject to personal jurisdiction 
in a tort action for personal injuries arising out of a local strike in 
which the national union to some degree participated. By coming into 
the state and giving assistance to an affiliated local the parent union 
was performing in the state “acts for which it was formed” within the 
meaning of the statute. And it is not clear whether the basis of juris- 
diction rests upon dangerous acts of firing guns on the picket line, 
or upon the engaging in otherwise lawful union activities. The dicta 
quoted from the Tennessee Court of Appeals, supra, suggest that 
a parent union which aided locals might be liable in tort or contract 
and it is not indicated that the acts out of which such tort or contract 
actions arise would have to be inherently dangerous in nature. 

Personal jurisdiction over national or international unions as non- 





*? Id. at 248-49, 254 S.W.2d at 6. 
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resident unincorporated associations has been sustained in a variety 
of situations to enforce local causes of action generally arising out 
of the activities of an affiliated local union over which the national or 
international parent union is assumed to have some degree of control. 
Moran v. International Alliance'*® is not a tort case, although the 
facts alleged might have sustained an action sounding in tort. In the 
Moran case a motion picture machine operator sought an equity decree 
ordering a local union to accept his application for membership, and 
attempted to join as a co-defendant the parent international union. 
Process was served upon an officer of the international union who re- 
sided in the state. The New Jersey Court of Chancery conceded that 
no statute in the state authorized service of process upon the officer of 
a nonresident unincorporated association and it also expressed doubt 
whether any statute authorized the Court of Chancery to exercise 
personal jurisdiction over a labor union. Nonetheless, it held that 
chancery could entertain a suit against an unincorporated association 
provided adequate notice could be furnished the governing body of the 
association. And the fact that the international union exercised con- 
siderable control over the activities of its local was held sufficient to 
sustain personal jurisdiction over it in the action to compel the local 
to admit the complainant to membership. 

In a later New Jersey case, Schluter v. Trentonian Pub. Co.,'*® 
an unincorporated international union was found to be doing business 
in the state as an unincorporated association where it had a number 
of affiliated locals in the state, and where the international had furn- 
ished funds to establish a newspaper, with one of its representatives as 
an editor, to aid in the prosecution of a strike in the state. The cause 
of action was for an alleged libel published in the newspaper so 
founded. Thus, in the Schluter case the court summed up the contacts 
of the nonresident association in finding a basis for personal jurisdic- 
tion, but none of the activities which made up those contacts could be 
regarded as inherently dangerous to life or property. 

Nonresident parent unions have been held amenable to a libel action 
in Pennsylvania,‘ and to an action of libel, slander and civil con- 
spiracy in South Carolina.’ In each instance the cause of action 
could be regarded as arising out of local publication of defamatory 
remarks, and the degree of control which the parent was assumed to 
exercise over local unions was thought to sustain the exercise of per- 





8 139 N.J. Eq. 561, 52 A.2d 531 (1947). 

*° 4 N.J. Super. 294, 67 A.2d 189 (1949). 

* Quinn v. Pershing, 367 Pa. 426, 80 A.2d 712 (1951). 

Edgar v. Southern Ry. Co., 213 S.C. 445, 49 S.E.2d 841 (1948). 
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sonal jurisdiction over the parent for the particular activities com- 
plained of. 

The factor of control by the parent over the activities of its affil- 
iates, an element thought essential in cases which have sustained per- 
sonal jurisdiction over unincorporated nonresident associations, has 
not tended to produce this result when applied to foreign parent cor- 
porations with respect to the activities of wholly owned corporate sub- 
sidiaries. The case of Cannon Mfg. Co. v. Cudahy Packing Co.,# 
supra, has left in its wake the belief that a foreign parent corporation 
cannot be subjected to personal jurisdiction by a state in which the 
parent is represented only by the activities of a corporate subsidiary 
which is wholly owned by the parent. As noted in the previous dis- 
cussion of the Cannon case, the decision is not a constitutional one and 
simply stands for the proposition that in the absence of a statute 
compelling the corporate veil to be pierced, a parent corporation will 
not be found to be doing business as a result of the business done 
within the state by its subsidiary. 

Harris v. Deere & Co.** is a recent case following the Cannon 
doctrine which might well have gone the other way. Harris, a resident 
of North Carolina, brought an action against an Illinois corporation 
to recover damages for injuries sustained when a tractor manufac- 
tured by the defendant overturned on the plaintiff. The action sounded 
in tort, alleging that the defendant had been negligent in the design 
and manufacture of the tractor. Thus, the alleged tort occurred in 
part in Illinois where the supposed acts of negligence took place, and 
in part in North Carolina where the injury was sustained. The IIli- 
nois corporation engaged in no activities in North Carolina in its own 
corporate name. The tractor which injured Harris was manufactured 
by the Illinois parent corporation, John Deere & Company; the par- 
ent sold the tractor to its wholly-owned subsidiary, John Deere Plow 
Company, a Missouri corporation; the subsidiary Plow Company 
acted as distributor and was licensed to do business in North Carolina, 
where it sold the tractor to a local retailer who in turn sold it to 
Harris’s employer. It is pertinent to note that no acts of negligence 
were charged against the subsidiary, which presumably was without 
knowledge of the defects alleged in the tractor and which had exer- 
cised reasonable care in selecting a reputable manufacturer (in this 
instance, the parent corporation). 

The action was brought on diversity grounds in a federal district 





*® 267 US. 333 (1925). See discussion, supra, in connection with notes 42-45. 
*8 128 F. Supp. 799 (E.D. N.C. 1955). See Note, 1956 Wis. L. Rev. 668. 
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court sitting in North Carolina. Process was attempted under Federal 
Rule of Civil Procedure 4(d)(7) which provides that a corporation 
may be summoned before a district court in any manner authorized 
by the law of the state in which the federal court sits. This was done 
in Harris by serving the agent whom the subsidiary Plow Company 
had appointed to accept process in compliance with North Carolina 
law. In serving the agent of the subsidiary, Harris argued that he 
was serving the agent of the parent on the theory that the parent was 
doing business in the state through the activities of its subsidiary. 

The district judge noted that whether his court had. thereby ac- 
quired jurisdiction over the Illinois parent corporation depended upon 
the answers to two questions: (1) whether under North Carolina law 
a parent corporation could be subjected to personal jurisdiction under 
the circumstances described ; and (2) if North Carolina did authorize 
such service, whether the statute was valid as applied under the due 
process clause of the fourteenth amendment. 

The court then surveyed North Carolina opinions, found none deal- 
ing with the parent-subsidiary problem, and reached the reluctant con- 
clusion that it could not extend any North Carolina statute to hold 
that a parent was doing business in the state through the activities of 
a subsidiary. By this conclusion, the fourteenth amendment question, 
which the Cannon case had left open, was not reached, and the case 
was controlled by the Cannon proposition that the corporate entity 
would be recognized in the absence of a statute to the contrary. The 
Fourth Circuit Court of Appeals affirmed the order quashing service 
and dismissing, but indicated it would have preferred the opposite 
result had it felt free to reach it.1* 

The court in the Harris case was limited to considering statutes 
which generally provided that a foreign corporation could be sub- 
jected to personal jurisdiction only if it were “doing business” in the 
state. And the result doubtless reflects majority reaction when the 
question arises under such statutes whether a parent corporation is 
doing business in the state merely by owning and controlling a local 
subsidiary which does business there.’* 

But occasionally courts have looked for additional contacts the par- 
ent might have had with the state other than mere ownership of a 
subsidiary, and have found sufficient contacts to hold that the parent 
was doing business. Thus, in Henderson v. Rounds & Porter Lum- 





™ Harris v. Deere and Company, 223 F.2d 161 (4th Cir. 1955). 

“* See generally the annotation, Ownership or control by foreign corporations of 
stock % x § corporation as constituting doing business within the state, 18 A.L.R. 
2d 187 (1951). 
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ber Co.*** a trustee in bankruptcy of a local subsidiary brought an ac- 
tion against the foreign parent corporation charging it with conversion 
of the subsidiary’s assets, and personal jurisdiction over the parent 
was sustained on the ground that its activities of plundering the assets 
of the subsidiary in fraud of creditors amounted to “doing business” 
in the state. And where the court was convinced that the local sub- 
sidiary was the “alter ego” of the sales department of the parent, the 
parent was held to be doing business in the state sufficiently to make 
it fair for a resident stockholder of the forum to sue the parent there 
on a charge of fraud in conducting the business.14* 

The parent-subsidiary problem is one, it is submitted, which should 
be approached on the same “contact” basis employed in other personal 
jurisdiction cases. If the test of jurisdiction is the quality and nature 
of those contacts, it should not matter whether the contacts were 
established through the activities of a corporate employee, agent, in- 
dependent contractor or subsidiary corporation. 

It is evident where a defendant’s contacts with the state bring him 
within such orthodox grounds for personal jurisdiction as physical 
presence when process is served, or “doing business,” that personal 
jurisdiction will be found to exist without reference to where the 
cause of action arose. Occasionally, however, the fact that a local tort 
action is involved has been regarded as a sufficient make-weight to 
bring a defendant within the solicitation-plus test for doing business. 
The Chapman Chemical case,\** supra, is probably such a case. And 
so is Ott v. Hudnut Sales Co., Inc.,*° where the defendant foreign 
corporation had confined its efforts for more than twenty years to 
soliciting interstate sales to retailers in the state, and personal juris- 
diction over the corporation was sustained in a tort action brought by 
a resident of the state who had been injured in using one of the de- 
fendant’s products which the plaintiff had purchased from a retailer 
in the state. “In other words,” the court said, “the complaint makes 
it clear that this action is grounded on activities within this state on the 
part of the defendant.”?°° 

“609 F. Supp. 376 (W.D. Ark. 1951). 

‘* Pergament v. Frazer, 93 F. Supp. 9 (E.D. Mich. 1949). 

**® Chapman Chemical Co. v. Taylor, 215 Ark. 630, 222 S.W.2d 820 (1949). The 
case is discussed in connection with notes 131-32 supra. 

*° 107 F. Supp. 919 (D. Colo. 1952). The case should be compared with McGriff 
v. Chas. Antell, Inc., 256 P.2d 703 (Utah 1953) where it was argued that the de- 
fendant foreign corporation had been doing business in the state by reason of local 
television advertising which urged viewers to phone the station and place orders for 
the defendant’s products, which orders the station forwarded to the defendant. The 
court held the defendant was not doing business and dismissed a resident’s tort 


suit for damages sustained in using the defendant’s product. 
* 107 F. Supp. at 920. 
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A final statute, one not entirely at home either in the category of 
local torts or of contracts with local contacts, will complete the torts 
discussion and to some extent furnish a bridge to the more complex 
contract problems. This, a New York statute, provided a means for 
serving process upon the nonresident owner of an aircraft in any 
action arising out of an accident “in which such nonresident may be 
involved while operating an aircraft which has landed at, or departed 
from any airfield in this state. . . .”154 

In Peters v. Robin Airlines? a wrongful death action was com- 
menced against the nonresident owner of a plane which crashed in 
California on a flight which originated in New York. The statute 
was held unconstitutional as applied to crashes occurring outside the 
territorial limits of New York in the absence of a showing that the 
crash had some causative connection to acts within or over New York. 

Thus, in the Peters case the New York court did not foreclose the 
question whether the state courts could, under the statute, constitu- 
tionally acquire personal jurisdiction over a nonresident whose acts in 
or over New York caused injury in another state. Under the “mini- 
mum contact”—“fair play” rule of /mternational Shoe it seems entirely 
realistic to assume that in many situations lecal acts which produce 
injury outside the state may furnish a sufficient contact with the state 
to make it fair to compel the actor to stand trial at the place of his 
acts in suits brought to recover for the foreign consequences which 
those acts produced. 

If the suggestion from the Peters case is correct, it would appear 
to follow that in multistate torts, where an act in one state produces 
injury in another, the contacts with both states are sufficient to enable 
either to exercise personal jurisdiction over nonresidents in suits 
brought to recover for the consequences of the act and injury. 

And in many of the contract situations described in the following 
section it seems clear that a particular contract may have substantial 
contacts with several states, again suggesting the conclusion that the 
contract alone may furnish a basis for personal jurisdiction over non- 
residents in the courts of more than one state. 


Contracts with Local Contacts 


The question which will be examined in this section is the extent 
to which a state may, consistent with the fourteenth amendment, ex- 
ercise personal jurisdiction over one not otherwise subject to the juris- 





** N.Y. Gen. Bus. Law § 250. 
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diction of its courts merely because the action sued upon arose out 
of, or was connected with, a contract having substantial contacts with 
the state. 

Manifestly, when personal jurisdiction is asserted against a non- 
resident of the state solely on the ground that the action brought is 
related to a contract having substantial local contacts, those contacts 
are at a maximum where (1) both parties were present in the state 
when the contract was made; (2) the contract was to be performed 
wholly within the state ; and (3) the facts constituting the breach took 
place within the state. But the examination to be made will also con- 
sider wheher less than all the contacts just stated may suffice to sustain 
personal jurisdiction. 

By way of analogy it seems clear enough that two or more states 
may have a sufficient interest in the same contract to permit each to 
control important substantive provisions of the contract without violat- 
ing the fourteenth amendment. 

For example, the Restatement of Conflict of Laws takes the position 
that the substantive law of the state which is the “place of contract- 
ing’’*8 controls the creation of a contract, while performance of a con- 
tract found valid by the law of the “place of contracting” will be gov- 
erned by the law of the state which is the “place of performance.”!™* 
An important consequence of the Restatement’s analysis is that in 
many interstate contracts at least two states (and more if performance 
is intended in several states) may exert major substantive influence 
upon the existence and discharge of the contract. 

Another example is furnished by Watson v. Employers Liability 
Corp.'** where the United States Supreme Court affirmed a Louisiana 
statute which permitted a person injured in the state to proceed di- 
rectly against a liability insurer, despite a condition in the liability 
policy which barred an action against the insurer until the injured 
party had obtained a judgment against the insured. The court turned 
down objections based upon the fourteenth amendment and the full- 
faith-and-credit clause that the direct action statute could not be ap- 
plied where the policy had been negotiated, issued and delivered out- 
side Louisiana to an insured who was not a resident of Louisiana and 
was not otherwise amenable to personal jurisdiction of Louisiana courts 
with respect to liability for the injuries which the plaintiff had sus- 





See generally RESTATEMENT, Conriict oF Laws § 332 (1943) and especially 
comment c of that section for discussion of the distinction between questions of 
validity and questions of performance of a contract. 

** Td. at § 355. 

* 348 U.S. 66 (1954). 
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tained in that state. “[MJore states than one may seize hold of local 
activities which are part of multistate transactions and may regulate 
to protect interests of its own people, even though other phases of 
the same transactions might justify regulatory legislation in other 
states.”25¢ 

But as observed in discussing conflict of laws rules applicable to 
torts, the power of a state to control the substantive rights of the 
parties does not necessarily prove, as a constitutional question, that 
the state may subject those parties to the personal jurisdiction of its 
courts in order to enforce rights it has the power to create. On the 
other hand, the federal limitations upon state power are in each in- 
stance the same and it is not readily apparent why, if it is no denial 
of due process to fashion a substantive right in a given situation, that 
it should be a denial of due process to furnish a jurisdictional means 
for enforcing the right thus created. 

Of all contracts having multistate effects, those dealing with insur- 
ance perhaps afford the most widespread and familiar instances of 
state regulation designed to afford protection to local interests. And 
this regulation has included provisions subjecting foreign insurers to 
personal jurisdiction in local courts to enforce actions affecting those 
who reside in the forum. 

Even prior to the fourteenth amendment, the United States Supreme 
Court had held that an Ohio court had acquired personal jurisdiction 
over a foreign insurance corporation by serving a local agent of the 
insurer under an Ohio statute authorizing such service in actions aris- 
ing out of policies issued to local residents.** And it has not been 
seriously doubted since that time that foreign insurers could be sub- 
jected to personal jurisdiction to enforce local interests so long as the 
insurer conducted some activities in the state through agents present 
there. 

The advent in more recent time of the so-called “mail order” in- 
surer which conducts its activities in the state by mail, rather than 
through local agents, raised the question whether physical presence 
of agents within the state was essential to the exercise of personal 
jurisdiction over foreign insurers to enforce the rights of local resi- 
dents. And in 1950 the United States Supreme Court gave limited 
approval to the exercise of personal jurisdiction over the out-of-state 
mail order insurer. 

The case was Travelers Health Assn. v. Virginia,*® decided by a 





Id. at 72. 
* Lafayette Insurance Co. v. French, 18 How. *404 (1856). 


™ 339 U.S. 643 (1950). 
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five-four vote. The action arose under Virginia’s “blue sky law,” 
which, among other things, prohibits the solicitation or sale of insur- 
ance in the state without obtaining a permit to do so. The same statute 
authorizes the state corporation commission to issue cease and desist 
orders against noncomplying insurers, serving them by registered mail 
where other types of service are unavailable. The noncomplying in- 
surer was a Nebraska corporation which conducted its solicitation and 
sales activities in Virginia by mail rather than by paid agents. Service 
by registred mai! was made upon the insurer in Nebraska, and the 
state corporation commission thereafter enjoined the insurer from 
further solicitation and sale of insurance to Virginia residents until 
a permit to do so had been obtained. 

Essentially, the insurer’s due process objections were two-fold: 
(1) that the state lacked legislative jurisdiction to regulate ‘“out-of- 
state’’ contracts made with its residents; and (2) that the state lacked 
judicial jurisdiction to enforce such regulations against mail order 
insurers who maintained no paid agents within the state. Mr. Justice 
Black’s opinion for the Court appears to treat the two objections as 
one; that as a due process matter, the power of a state to create sub- 
stantive regulations which are binding against nonresidents is co-equal 
with the power of the state to subject nonresidents to personal juris- 
diction of its courts to enforce the regulations created. Thus, in a 
single paragraph’® he summarizes Osborn v. Ozlin© Hoopeston Co. 
v. Cullen* and International Shoe. The Osborn and Hoopeston de- 
cisions are cited as sustaining the legislative power of a state to regu- 
late sales of insurance to its residents ; and Jnternational Shoe is cited 
for its due process test of state power to subject nonresidents to per- 
sonal jurisdiction of its courts. The three cases then appear together 
in the following sentence : 


Measured by the principles of the Osborn, Hoopeston and Inter- 
national Shoe cases, the contacts and ties of appellants with Vir- 
ginia’s residents, together with that state’s interest in faithful 
observance of the certificate obligations, justify subjecting appel- 
lants to cease and desist proceedings under § 6.1% 
The inference seems clear that on the facts of the Travelers case, at 
least, the same standard of due process is employed to test the exer- 
cise of judicial power as is employed to test the exercise of substantive 


legislative power. 





® Id. at 647-648. **! 318 U.S. 313 (1943). 
* 310 US. 53 (1940). ** 330 U.S. at 648. 
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The insurer also objected that it was a denial of due process that 
the only service of process was by registered mail delivered outside 
the state. The Court treated service of process as a question unrelated 
to whether a basis existed for personal jurisdiction. The nonresident’s 
contacts with the state furnished the basis of jurisdiction. Service of 
process by registered mail raised only the question whether it pro- 
vides a reasonable and adequate means of notice (which the Court 
assumed it did), and the fact that the process was served extraterri- 
torially has no bearing upon the issue of notice.* 

The Travelers decision left open many questions, among them the 
questions of whether and to what extent a state might exercise per- 
sonal jurisdiction over unlicensed foreign mail order insurers in suits 
brought by resident policyholders or beneficiaries. Although the Su- 
preme Court has at this writing had nothing further to say on the 
question, several decisions of consequence have appeared since the 
Travelers case which have passed on aspects of the problem. 

The Florida Unauthorized Insurers Process Act*® provides that 
any insurer who without complying with Florida insurance regulations 
effects by mail or otherwise the issuance or delivery of contracts of in- 
surance to residents of Florida may be subjected to personal jurisdic- 
tion in Florida courts in any action arising out of such contracts. 
Service of process may be made upon the insurance commissioner of 
Florida and further provision is made for notifying the insurer of the 
service made upon the insurance commissioner. In Parmalee v. Iowa 
State Traveling Men’s Ass’n'® the widow of a Florida resident com- 
menced an action in a federal district court in Florida upon a contract 
of insurance issued by the defendant, an association which operated a 
mail order insurance business from the state of Iowa. Since the in- 
surer had not complied with Florida insurance laws, service was made 
upon the Florida insurance commissioner pursuant to the Unauthor- 
ized Insurers Process Act. The federal district court dismissed the 
suit after finding that the insurer was not “doing business” in Florida 
and not subject to service of process. The Circuit Court of Appeals 
for the Fifth Circuit reversed, holding that the statute could constitu- 





* This is consistent with Milliken v. Meyer, 311 U.S. 457 (1940), where it was 
held that process served extraterritorially upon a person domiciled in the state was 
simply a question of notice since that person’s domicil in the state furnished the basis 
for personal jurisdiction over him. See discussion in connection with notes 59, 60 


su 
Orca. Stat. § 625.30 (1953). 
** 206 F.2d 518 (5th Cir. 1953), cert. denied, 346 U.S. 877 (1953). A long annota- 
tion entitled Foreign insurance company as subject to service of process in action on 
policy appears after a report of the case at 44 A.L.R.2d 410 (1955). 
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tionally subject the foreign insurer to personal jurisdiction in Florida 
to defend an action brought by a beneficiary to recover on an insur- 
ance contract issued and mailed to a Florida resident. 

But in a companion case brought by the same plaintiff against an- 
other mail order insurer, the Fifth Circuit construed the statute as not 
applying to a suit upon a policy mailed to the insured in Kentucky 
while he was a resident of. that state, even though the insured was a 
resident of Florida at the time of his death and had continued to pay 
premiums while a Florida resident.® The language of the statute 
readily admits of an interpretation restricting its use to suits on pol- 
icies issued and delivered in Florida to persons resident at the time 
of delivery, but it is not wholly clear whether the court of appeals felt 
impelled by federal constitutional limitations to give the statute such 
a restrictive construction. It would seem just as reasonable that the 
federal court might have felt that in dealing with a statute not prev- 
iously construed by the state courts it should follow the practice of 
limiting the scope of the act to situations clearly covered by the 
language employed. 

Of the cases found which sustained personal jurisdiction over un- 
authorized nonresident insurers in suits upon policies issued to resi- 
dents of the state, Zacharakis v. Bunker Hill Mut. Ins. Co.1® pre- 
sented a situation in which the foreign insurer’s contacts with the state 
were at a minimum. A Pennsylvania insurance carrier not licensed to 
sell insurance in New York negotiated by telephone and mail with a 
New York resident to insure a hotel which the New York resident 
owned in New Hampshire. After payment of one premium the New 
Hampshire hotel was damaged by fire, and the New York resident 
commenced an action upon the policy against the Pennsylvania in- 
surer by serving process on the New York superintendent of insurance 
pursuant to a statute comparable to the Florida statute considered in 
the Parmalee cases, supra. The appellate division of the New York 
Supreme Court held that there was no denial of due process in apply- 
ing the statute to a suit upon the only insurance policy which the in- 
surer had ever delivered in New York, and even though the property 
insured was located in New Hampshire. 

In the mail order insurer cases the point has been repeatedly and 
unsuccessfully made that practically all of the contractual incidents 





* Parmalee v. Commercial Travelers Mut. Acc. Ass’n, 206 F.2d 523 (5th Cir. 
1953). 

*" 281 App. Div. 487, 120 N.Y.S.2d 418 (1953). Leave to appeal was granted 281 

App. Div. 1019, 121 N.Y.S.2d 271 (1953), but no subsequent report of the case was 
‘ound. 
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take place at the home office of the insurer rather than in the state 
whose resident is insured. Express contractual provisions fix the 
“place of contracting” at the insurer’s home office ; all performance is 
localized there (for example, premiums or “membership fees” are 
payable there, and claims against the insurer must be presented and 
are payable at the home office). The insurer’s contacts with the state 
consist of using the mails to solicit business, deliver the contracts, 
collect premiums, forward claims against the insurer, and to cause 
investigation of claims against the insurer. These are substantial con- 
tacts, but measured against such concepts as the “place of contracting” 
or the “place of performance,” the state seeking to exercise personal 
jurisdiction over the insurer cannot conceptually be regarded as either 
place. 

In short, the insurance cases come down to this: a state need be 
neither the state of “contracting” nor the state of “performance” in 
order to have a sufficient basis for exercising personal jurisdiction 
over a foreign insurer in actions brought by the state or its residents 
where the suit grows out of activities the insurer conducts by mail 
within the state. 

Extension of personal jurisdiction over foreign insurers to enforce 
interests of local residents is doubtless connected to some extent with 
the long history of regulation imposed upon the insurance business ; 
and perhaps a decision to extend personal jurisdiction over the foreign 
insurer is in part motivated by the desire to remove what might be 
regarded as unfair competition from foreign insurers by placing them 
on the same footing as the insurers who submit fully to the state’s 
regulation. But it does not necessarily follow that due process will 
sustain personal jurisdiction over nonresident parties to a contract 
only when those parties are subject to state regulation. 

Maryland, for example, has a statute which authorizes personal 
jurisdiction over foreign corporations in suits brought by residents of 
the state “on any cause of action arising out of a contract made within 
this State.”2 

In Compania de Astral, S. A. v. Boston Metals Co.” the Court of 
Appeals of Maryland sustained the statute as applied to a foreign 
corporation whose only contact with Maryland was the contract sued 
upon. The plaintiff was a Maryland corporation engaged in the sal- 
vage and sale of sea-going vessels. The contract provided for the sale 


** The statute is set forth in connection with note 116, supra, and is discussed as 
to a Maryland tort in Johns v. Bay State Abrasive Products Co., 89 F. Supp. 


applied 
654 (D. Md. 1950), at note 117 supra. 
*” 205 Md. 237, 107 A.2d 357 (1954). 
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of three such vessels then located in the port of Baltimore to the de- 
fendant, a corporation of Panama. Under the terms of the contract, 
the defendant was to take delivery of the vessels in Maryland and 
was to make payment for them there. Suit was brought against the 
purchaser for alleged breach of the contract of sale. 

It will be observed that the statute furnishes a basis for personal 
jurisdiction over the foreign corporation only if the contract sued 
upon were “made within” Maryland. The limitation caused the court 
some difficulty since the contract was arrived at only after extensive 
negotiations and preliminary agreements that involved activities at 
the home offices of the purchaser in Panama and elsewhere. The court 
concluded, however, that the contract was “made” in Maryland and 
turned to the question whether, as applied to the facts of the case 
before it, the statute operated as a denial of due process of law under 
the test of International Shoe. After summarizing the activities which 
took place in Maryland, both as to the creation and performance of 
the contract, the court concluded that considerable contact with the 
state, and reliance upon its laws, had been shown, even though the 
activities were confined to the single transaction of selling the three 
vessels, 

The next question was whether this single transaction sufficed to 
sustain a basis for personal jurisdiction where the suit involved ac- 
tivities not inherently dangerous since it was assumed that statutes 
authorizing suits against nonresidents in such regulated activities as 
the sale of insurance or securities, or the use of the highways, were 
not in point. Smyth v. Twin State Improvement Co.) supra, was 
cited for the proposition that personal jurisdiction may be exercised 
over a foreign corporation on the basis of a single transaction even 
though the acts sued upon were not of an inherently dangerous nature, 
and thus the exercise of personal jurisdiction based on a single trans- 
action was not limited to some narrow concept of police power. 

The court then noted that the state could generally exclude foreign 
corporations or admit them under conditions, and under the Inter- 
national Shoe doctrine the sufficiency of these conditions in a given 
case is measured by the local contacts of the foreign corporation. On 
the question of inconvenience to the nonresident the court had this 
to say: 

The same type of considerations as are pertinent under the doc- 

trine of forum non conveniens are applicable in balancing the re- 


116 Vt. 569, 80 A.2d 664 (1951). This case is discussed at length in connection 
with notes 110-115 supra. 














572 WISCONSIN LAW REVIEW [Vol. 1956 


spective interests of the local plaintiff and the foreign corporation, 
and in determining whether the latter’s contacts with the state 
are sufficient to warrant its being held accountable in a local suit.?™ 


It could be wished that this part of the analysis were clearer. The 
statement seems to say that the basis for personal jurisdiction depends 
upon two factors: (1) the nonresident’s contacts with the forum; 
and (2) inconvenience to the nonresident which in some way discounts 
contacts otherwise sufficient. The alternative to this is that the basis 
for personal jurisdiction dépends alone upon the nonresident’s con- 
tacts with the state, leaving to the nonresident the plea forum non 
conveniens as that doctrine is conventionally applied to cases in which 
jurisdiction over the person is admitted. The distinction between the 
two analyses may be more theoretic than real, but under the first 
analysis the plaintiff has the burden of persuasion on both issues, the 
contacts and the convenience ; under the second, the defendant has the 
burden of persuasion under a plea of forum non conveniens to show 
that existing jurisdiction should not be exercised.1"? 

In any event, the Maryland court concluded that Astral’s contacts 
with the state sufficed to subject it to the personal jurisdiction of the 
local courts to enforce the contract. 

In summary, the Compania de Astral case sustains personal juris- 
diction over a foreign corporation on the basis of a single transaction 
having considerable contact with the forum. The activities surround- 
ing the transaction were not of a dangerous nature and not subject to 
regulation by the state in the sense that, say, the sale of insurance 
or securities is regulated. Among the contacts relating to this single 
transaction were: (1) residence in the state of the other party to the 
contract; (2) negotiations occurred primarily in the state; (3) ves- 
sels being sold were located in the state and were to be delivered to 
the purchaser there; and (4) the contract was “made” in the state 
and the purchase price was payable there. And the Compania de 
Astral result is almost certainly in conflict with the 1923 case of 
Rosenberg Co. v. Curtis Brown Co." supra, where the fact that a 
foreign corporation had contracted within the state to purchase goods 
located there was regarded by the United States Supreme Court as 
insufficient to sustain personal jurisdiction in a suit by a resident of 
the state to enforce a contract made there by the foreign corporation. 





™ 205 Md. at 262, 107 A.2d at 368. 
*" See also of forum non conveniens connected with notes 81, 82 supra. 
™™ 260 U.S. 516 (1923). See discussion of case in connection with notes 50, 51 


supra. 
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Contacts with a state that were confined to the single transaction 
sued upon have also been held sufficient in Oklahoma to sustain per- 
sonal jurisdiction over a foreign corporation. The case is S. Howes 
Co. v. W. P. Milling Co.,*"* decided by a five-four vote of the Okla- 
homa Supreme Court. An appeal from this decision was taken to the 
United States Supreme Court where, after probable jurisdiction to re- 
view the case had been noted, the appeal was dismissed on stipulation 
of counsel.1*5 

The statutes relied on in-the Howes case did not expressly provide 
that personal jurisdiction over foreign corporations could be based 
upon contracts made or to be performed in the state. Instead, they 
resembled statutes which make “doing business” the basis for per- 
sonal jurisdiction over foreign corporations, by providing that foreign 
corporations “engaging in or transacting business” in Oklahoma could 
be sued there.?7¢ 

Factually, the Howes case involved a suit by an Oklahoma cor- 
porate purchaser to recover upon an implied warranty against the 
seller, a New York corporation. The plaintiff company had been 
formed to operate a grain mill in Oklahoma and for that purpose 
needed a machine capable of separating corn from cobs and husks. 
A local equipment broker, who had never previously dealt with the 
defendant corporation, suggested the purchase of a machine manu- 
factured by the defendant. The plaintiff filled out an order for the 
machine, agreeing to take delivery F.O.B. the defendant’s plant in 
New York, and the broker forwarded this order to New York where 
it was accepted by the defendant. The contract of purchase was, 
therefore, “made” in New York and was to be “performed” there by 
delivery of the machine to the plaintiff F.O.B. the carrier at the 
defendant’s place of business in New York. 

After the order had been accepted and prior to delivery of the 
machine, the broker, after collaborating with the defendant, furnished 
the plaintiff with detailed instructions for constructing the buildings 
in which to house the machine. The plaintiff paid for the machine by 
giving a check to the broker who forwarded the payment to the de- 
fendant. When the machine had been installed and was put into oper- 
ation, it caused several fires which did considerable damage to the 
plaintiff’s mill. At this point the defendant sent a representative to 
investigate the trouble but the difficulty could not be corrected and 





™ 277 P.2d 685 (Okla, 1954). Be 
348 US. 949 (1955) (probable jurisdiction noted) ; 348 US. 983 (1955) (dis- 


missal by stipulation). 
** Oxta. Srar. tit. 18, §§ 1.17, 472 (1951). 
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the defendant offered to take the machine back. The plaintiff refused 
the offer of rescission and soon after commenced suit against the de- 
fendant for damages resulting from the alleged breach of warranty 
of fitness for a particular purpose. Process was served upon the Okla- 
homa secretary of state as process agent of the defendant upon the 
theory that defendant foreign corporation had been “engaging in or 
transacting business” in the state by reason of the activities just de- 
scribed. 

The Oklahoma Supreme Court held that the foreign corporation’s 
contacts were sufficient to sustain personal jurisdiction over it in a 
suit to enforce obligations arising out of those contacts. The court’s 
position is pretty well summarized by the following: 

It is argued that the factual situation in the instant case indicates 
only an isolated transaction, or a single transaction [which?] was 
not continuous in nature, and therefore, did not constitute “doing 
business” within the State, subjecting defendant to local process. 
Such argument is not based upon reason and justice. Courts of a 
particular state should have jurisdiction over all disputes arising 
out of contracts made (or to be performed) within the state, re- 
gardless of the number of contracts of the defendant which were 
made (or to be performed) there. Moreover, the test as to what 
activities will subject the foreign corporation to suit is “quali- 
tative” not simply “mechanical” or “quantitative.”!** 

The analysis of the majority in the Howes case is not particularly 
detailed. In addition to the portion just quoted the only other material 
reference made to the facts of the case before it is found in the con- 
clusion that “in keeping with the modern trend of judicial action we 
hold that facts herein disclose sufficient grounds for holding that de- 
fendant, a foreign corporation, was doing business within the state 
of Oklahoma and amenable to local legal process thereby rendering it 
present for jurisdictional purposes.””?** 

In the Howes case, as in that of Compania de Astral, the state based 
personal jurisdiction over a foreign corporation upon a single transac- 
tion. Contacts with the state were considerably fewer in the Howes 
case than in the Maryland case. The contacts with Oklahoma were 
these: (1) residence in the state of one party to the contract ; (2) the 
order which led to the contract was initiated by the plaintiff as a 
result of a catalog furnished by the defendant ; (3) while the contract 
was to be “performed” in New York by delivery of the machinery to 





‘277 P.2d at 655. The phrase “or to be performed” which appears twice in 
parentheses in the quotation comes from the court’s opinion in that fashion. 
* Id. at 658. 
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the plaintiff there F.O.B. the carrier, the defendant understood that 
the machinery was destined for use in Oklahoma and that failure of 
the equipment to live up to conditions warranted would be likely to 
cause damage in Oklahoma; and (4) the defendant supplied in- 
structions for installation of the machinery in Oklahoma and sent its 
representative there in the attempt to make the equipment work satis- 
factorily after trouble developed. And it is also significant that a 
more or less conventional type of “doing business” process statute was 
construed by the Oklahoma court as authorizing personal jurisdiction 
over a foreign corporation on the basis of the single transaction sued 
upon. 

Under a much more precise Florida statute, a suit arising out of a 
single local transaction has been held a sufficient basis for subjecting 
a nonresident natural person to the personal jurisdiction of a Florida 
court. The Florida statute involved was broadly applicable to non- 
resident natural persons acting singly or through partnerships or 
associations, and applicable as well to foreign corporations. The statute 
applied to those persons who sought to “carry on a business or busi- 
ness venture” in Florida where the suit arose “out of any transaction 
or operation connected with or incidental to such business or business 
venture.’ Unless the person or corporation had designated an agent 
in Florida upon whom process could be served, service could be made 
upon the Florida secretary of state.1*° 

The case in which a nonresident individual was held subject to per- 
sonal jurisdiction on the basis of a single local transaction was State 
ex rel. Weber v. Register*° The Webers, husband and wife, were 
nonresidents who owned and operated an orange grove in Florida. The 
Webers listed the grove for sale with one Driver, a Florida real estate 
broker, contracting to pay him a five percent commission for produc- 
ing a purchaser ready, willing and able to buy on the Webers’ terms. 
Driver alleged that he had produced such a prospective purchaser, 
that the Webers refused to pay the commission, and Driver. com- 
menced an action against the Webers alleging a breach by them of 
the brokerage contract. Service in that action was made upon the 
Florida secretary of state in compliance with the statute described 
above and the Webers then sought a writ of prohibition from. the 
Florida Supreme Court to prevent the trial court from proceeding in 
the action commenced by Driver. 

In seeking to resist the writ of prohibition Driver argued that the 





™ Fra. Stat. §§ 47.16, 47.30 (1953). 
*” 67 So.2d 619 (Fla. 1953). 
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Webers were engaged in operating the orange grove and that listing 
the grove for sale was “incidental” to the operation of that business. 
The majority of the Florida Supreme Court disagreed with this 
analysis. Listing the grove for sale was not a transaction “incidental” 
to being engaged in the business of operating an orange grove. 

But upon another basis altogether, the majority found that the 
statute did authorize the exercise of personal jurisdiction over the 
Webers in the action brought by Driver. By listing the property with 
Driver, the Webers engaged in a “business venture” in Florida within 
the meaning of the statute; and Driver’s action arose directly out 
of that “business venture.” The majority observed that there was “a 
vast difference between the words ‘a business’ and the words ‘business 
venture’ as used in Section 47.16, supra. One may engage in a ‘busi- 
ness venture’ without operating, conducting, engaging in or carrying 
on ‘a business’.””61 

In short, the majority takes the position that a nonresident natural 
person who engages in a single transaction in the state may be made 
subject to personal jurisdiction in the courts of that state to enforce 
actions arising out of that single transaction. The majority also dis- 
missed objections that personal jurisdiction could not be based upon 
a single transaction unless the transaction were one inherently dan- 
gerous to persons or property; and the court quoted Justice Field’s 
dicta from Pennoyer v. Neff ,*** supra, to the effect that a single trans- 
action in the state might be a sufficient basis for personal jurisdiction 
over a nonresident natural person in an action arising out of that 
transaction. 

State ex rel. Weber v. Register differs on one significant point from 
the Compania de Astral and Howes cases where the Maryland and 
Oklahoma courts also sustained personal jurisdiction on the basis of 
a single transaction having contacts with the state: in the latter two 
cases the defendants were foreign corporations, and in the Weber case 
the defendants were nonresident natural persons. It will be noted 
that the Florida statute applied in the Weber case treats alike the non- 
resident natural person and the foreign corporation. No holding of 
the United States Supreme Court has expressly gone this far. It will 
be recalled from prior discussion*®* that the 1919 case of Flexner v. 
Farson*™ held that “doing business” in the state could not furnish the 





™ Id. at 620. 

™ The dicta referred to are set forth in full in connection with note 23 supra. 
The Pennoyer case is discussed in detail in connection with notes 17-23 supra. 

™ See discussion connected with notes 68-71 supra. 
™ 248 US. 289 (1919). 
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basis for personal jurisdiction over nonresident natural persons. But 
as also noted, Flexner v. Farson was weakened, if not totally de- 
stroyed, when the Supreme Court later explained the result on the 
ground that the person upon whom process had been served was no 
longer working for the nonresident natural persons when that service 
was made.1% 

A number of states appear now to assume that the Flexner doctrine 
no longer stands in the way of treating alike the foreign corporation 
and the nonresident natural person when basing personal jurisdiction 
upon contacts with the state. Thus, nonresident natural persons who 
are “doing business” in the state as sole proprietors or as co-partners 
have been subjected, under appropriate statutes, to personal jurisdic- 
tion in both contract'** and tort’®’ actions arising out of local business ; 
and ownership of property in the state has been held a sufficient basis 
for personal jurisdiction over the nonresident owner in an action aris- 
ing out of defects in the condition of the property. And since 1942 
it has been the position of the American Law Institute that a state may 
exercise personal jurisdiction over a nonresident natural person who 
transacts business in the state as to causes of action arising out of the 
business transacted.'** 

South Carolina applies the basic idea just stated by providing that 
nonresident directors of domestic corporations may be sued in South 
Carolina courts as to any actions arising out of the conduct of the 
corporation’s activities during the period in which the nonresident 
served as a director. The state supreme court refused to apply the 
statute retroactively to an action arising prior to the effective date of 
the statute,’ but a federal district court sitting in South Carolina has 
declared that the statute is constitutional as applied in an action 
brought by a stockholder against the nonresident director of a South 





** Doherty & Co. v. Goodman, 294 U.S. 623 (1935). 

* State ex rel. Weber v. Register, 67 So.2d 619 (Fla. 1953) ; Melvin Pine and Co. 
v. McConnell, 273 App. Div. 218, 76 N.Y.S.2d 279 gee Wein v. Crockett, 113: 
Utah 301, 195 P.2d 222 (1948); Condon v. Snipes, 205 Miss. 306, 38 ‘So.2d 752 
(1949). See also Dart Transit Co. v. Wiggins, 1 Ill. App. 2d 126, 117 N.E.2d - 
(1954) where a nonresident motor vehicle statute was employed to furnish 
jurisliction over a nonresident natural person to obtain reimbursement under a con 
tract besa ow bayer yy of a local automobile accident. 

ugg v. Hendrix, 142 F.2d 740 (5th Cir. 1944); Davis v. Nugent, 90 F. Supp. 
522 oo Miss. 1950); McDaniel v. Textile Workers Union of America, 36 Tenn.. 
App. 236, 254 S.W.2d 1 (1952). And see tort cases asserting personal jurisdiction 
over nonresident members of labor unions discussed in connection with notes 138-141 


su 
Dubin v. City of Philadelphia, 34 Pa. D. & C. 61 (1938). 
*” RESTATEMENT, JUDGEMENTS § 22 (1942), from which in 1948 was copied Rr- 
STATEMENT, ConFLict or Laws § 85 (Supp. 1948). 
1 Johnson v. Baldwin, 214 S.C. 545, 53 S.E.2d 785 (1949). 
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Carolina corporation.’®! Process in the federal court case just men- 
tioned had been served upon the South Carolina secretary of state 
and notice of that service sent to the nonresident director by regular 
mail. The defendant nonresident argued that the statute was bad as a 
matter of due process by providing for notice by regular, rather than 
registered, mail. The court held that since the defendant had received 
actual notice by use of regular mail, he lacked standing to raise the 
question. 

Most of the contract cases thus far examined have sustained the 
exercise of personal jurisdiction where the contacts were confined to 
the transaction sued upon. But, as in the tort cases, reliance has been 
placed in some of the contract cases upon all the nonresident’s contacts. 

Thus, in Orange-Crush Grapico Bottling Co. v. Seven-Up Co.3* 
the Alabama statute authorizing the exercise of personal jurisdiction 
required a showing (1) that the foreign corporation “carried on or 
transacted business” in the state without a license; and (2) that the 
action sued upon arose “out of or as a consequence of acts or business 
done” in Alabama. 

On the question whether the defendant Seven-Up Company “car- 
ried on or transacted business” in Alabama, it appeared that the com- 
pany issued franchises to local, independently owned concerns which 
bottled and sold the Seven-Up drink subject to some degree of super- 
vision by the licensor. And the Seven-Up Company engaged in exten- 
sive efforts in Alabama to promote the sales by the local bottling 
companies. The court held that by continuously and systematically 
boosting the sales of the independent bottling companies (and thereby 
increasing its own revenues), the Seven-Up Company was transacting 
business in Alabama within the meaning of the statute. 

Whether the suit arose “out of or as a consequence of acts or busi- 
ness done” in Alabama involved somewhat different facts. The suit 
was brought by a local bottling company against the Seven-Up Com- 
pany. The first cause of action alleged breach of an agreement by 
Seven-Up to grant a bottling franchise to the plaintiff. As to this, 
the court noted that the agreement was alleged to have been made in 
part in Alabama and called for granting a franchise to be performed 
there; hence the cause did arise out of acts or business done in 





™ Wagenberg v. Charleston Wood Prod., Inc., 122 F. Supp. 745 (E.D. S.C. 1954). 
123 F.Supp. 174 (N.D. Ala. 1955). The action had commenced in an Alabama 
court and was removed by the defendant to the federal district court. Whether the 
federal court had personal jurisdiction over the defendant upon removal depended, 
however, on whether personal jurisdiction had been validly acquired in the state 
court prior to removal. 
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Alabama. The second cause of action was based on “alleged fraud” 
connected with activities of Seven-Up in the state; and this, too, was 
held to satisfy the requirements of the Alabama statute.’ 

Thus, in the Seven-U> case reliance is placed upon the nonresident’s 
contacts connected with the transaction sued upon, and upon other 
local contacts as well. Whether under a conventional application of 
the “doing business” doctrine a foreign corporation would be sub- 
jected to personal jurisdiction on the facts of the Seven-Up case is 
probably doubtful; measured against the “minimum contact”—“fair 
play” standard of International Shoe, on the other hand, the result 
would appear to raise no serious due process question. And the Su- 
preme Court of New Hampshire has reached a somewhat similar 
result in holding that a foreign corporation which sold none of its 
products direct in New Hampshire was nevertheless “doing business” 
there when it engaged in extensive efforts to stimulate sales of its 
products through local dealers, and a suit upon a contract connected 
with those local promotion efforts was permitted.1%* 

The Seven-Up case and the New Hampshire case produce the re- 
sult that personal jurisdiction may be exercised over a nonresident 
who has some contacts with the state independent of those connected 
with the transaction sued on, provided that some connection can. be 
shown between the suit brought and the nonresident’s activities in 
the state. The contract sued upon need not have been “made” in the 
state, nor need the facts constituting the alleged breach have taken 
place in the state, so long as the contract visualized some performance 
which was expected to take place in the forum state. 

In brief summary of the contracts cases considered, the following 
conclusions appear warranted: Relying heavily upon the Jnternational 
Shoe doctrine some state legislatures and some state courts have con- 
cluded that personal jurisdiction may be exercised over nonresidents 
on the basis of a suit arising out of a single transaction having sub- 
stantial contacts with the state. The transaction need not involve ac- 
tivities of a dangerous nature nor need the activities be of a sort or- 
dinarily subjected to local police power regulation. While consider- 
ation is given to matters involving the “place of making” or the “place 
of performance” of the contract, these rather technical concepts have 





** Many jurisdiction statutes are confined in their application to actions having 
some connection with local activities. The manner in which this limitation is phrased 
(and construed) occasionally results in excluding the exercise of personal jurisdiction 
under circumstances where the contacts with the state seem more than ample. See 
Charles Keeshin, Inc., v. Gordon Johnson Co., 109 F. Supp. 939 (W.D. Ark. 1952). 

™ Taylor v. Klenzade Products, 97 N.H. 517, 92 A.2d 910 (1952). 
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not been permitted to control over a realistic appraisal of the contacts 
between the transaction and the state. And because the International 
Shoe doctrine directs attention to factors of contact and convenience, 
a standard is evolving which treats alike the foreign corporation, the 
nonresident natural person, and the partnership or association of non- 
resident natural persons. 


CoNCLUSIONS 


The “minimum contact”—“fair play” standard formulated by the 
United States Supreme Court in International Shoe Company v. 
Washington was a vague one when announced in 1945. In the ten 
years which immediately followed that decision the Court twice re- 
affirmed and applied the doctrine, but without adding much which 
clarified the meaning of the original standard. 

But even when first announced, the standard possessed some degree 
of certainty, for it was offered as the true explanation of all previous 
cases in which states had been allowed to exercise personal jurisdic- 
tion. Thus, it could be assumed that a person had more than sufficient 
minimum contacts with the state where personal jurisdiction had 
previously been sustained when based on presence, consent, domicil, 
doing business, committing a local automobile tort or selling stocks in 
violation of state law. 

And even if the vagueness of the “minimum contact” standard 
must be conceded, the new standard called for a significant change in 
the approach to personal jurisdiction problems. Prior cases had de- 
pended importantly upon the assumption that personal jurisdiction 
rested upon physical power of the state over persons present within 
its territory. This older concept of jurisdiction based on presence of 
a person within the state was never adapted comfortably to the foreign 
corporate “person” or to the nonresident natural person who acted 
locally through agents. Rather, the concept was made to fit those situ- 
ations by resort to fictions of “presence” and “consent” which not 
only complicated the analysis of the jurisdiction question but also 
created new and irrelevant issues. On the other hand, where the suit 
brought has substantial local connections, the “minimum contact” 
standard approaches the jurisdiction question with the view of deter- 
mining whether the state affords a reasonably convenient place for 
trial of the particular suit. And where the due process measure of 
personal jurisdiction is taken in terms of contacts and convenience 
of trial, the analysis of the problem is at once simplified and is also 
more likely to be confined to issues having relevance to the jurisdiction 
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question. Too, the “minimum contact” standard is uniformly applicable 

o “persons” in the broadest meaning of the word and avoids the 
likelihood that, on comparable contacts, personal jurisdiction will de- 
pend on whether the person is a corporation, partnership or individual. 

It is clear almost beyond dispute that where all the operative facts 
essential to a cause of action take place within the state, trial there is 
convenient in a due process sense and persons responsible for the 
happening of those facts may be said to have maintained sufficient mini- 
mum contacts with the state to make it fair to compel them to stand 
trial there. This is not limited to actions in tort or contract. The ac- 
tivity out of which the suit arose need not be one regulated by the 
state; nor need it be an activity thought dangerous to persons or 
property. 

It is also clear that an isolated, single transaction may afford a 
basis for personal jurisdiction even though some of the essential ele- 
ments of the cause of action took place outside the state. This is 
illustrated by the cases where the person had no other contacts with 
the state than those connected with the transaction sued upon and a 
basis for personal jurisdiction was found to exist despite the fact that 
the contract was “made” outside the state, and in some cases was to 
be “performed” outside the state as well.1% 

And at the opposite extreme, the Supreme Court has held that the 
cause of action need have no connection whatever with the state when 
the person sued has otherwise maintained contacts with the state 
sufficient to satisfy the minimal requirements of the /nternational 
Shoe doctrine.1%* Thus, it should be possible to meet the “minimum 
contact” standard by relying partly upon local contacts connected with 
the suit brought, and partly upon local contacts unrelated to the suit. 
And numerous cases sustain this approach by authorizing the exercise 
of personal jurisdiction where it appeared (1) that some, but not all, 
the essential elements of the suit took place within the state; (2) the 
person sued maintained some other, unrelated contacts with the state ; 
and (3) that neither set of contacts standing alone would have been 
considered sufficient to meet minimal due process standards. 

The device of combining all local contacts to satisfy due process 
Tequirements calls for a word of caution. Under the /nternational 





*® See S. Howes Co. v. W. P. Milling Co., 277 P.2d 655 (Okla. 1954), discussed 
supra in connection with notes 174-178. The same rule has been applied against mail 
order insurers, though perhaps the case there may be distinguished on the ground 
that the states generally regulate the sale of insurance. See discussion supra in con- 
nection with notes 160-167. 

** Perkins vy. Benguet Consol. Min. Co., 342 U.S. 437 (1952). See note 2 supra. 
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Shoe doctrine, it is the quality and nature of these contacts—and not 
their number—which receive controlling weight. The quality and 
nature of a single contact may suffice. The repetitious performance 
of an inconsequential act might also suffice, but only because the repe- 
tition would be demonstrative of a single contact of substantial nature. 

There is much room for exploration in future cases of the relevance 
of the manner in which a person’s contacts with the state take place. 
If the test is one of responsibility for the contacts, the question of 
jurisdiction should not depend upon whether the contacts were estab- 
lished individually by the person in question, or by his agent, or by 
an “independent contractor” on his behalf, or by the mails, or by a 
wholly-owned and controlled subsidiary corporation. If this observa- 
tion is correct, the manner in which the contacts were established is 
relevant only for purposes of determining whether a particular person 
is, or is not, directly or vicariously responsible for the contacts. It 
must be conceded, however, that while the trend of recent cases seems 
to assume that the test is one of responsibility for the contacts, the 
thought is occasionally voiced to the contrary. The four members of 
the United States Supreme Court who dissented in 1950 in Travelers 
Health Assn. v. Virginia” took the position that personal jurisdiction 
could not be exercised over a person or a corporation that had never 
been within the state either personally or through an agent; and that 
contacts which would have been sufficient if established by an agent 
were insufficient when established by mail. The distinction suggested 
was not adopted by the Court, and where contacts are otherwise 
sufficient, a jurisdictional rule which relies upon private law concepts 
of agency does not recommend itself strongly when related to the 
realities of our federal system. 

Another question rather closely related to the one just discussed is 
that of the degree of correlation between concepts thought of as “sub- 
stantive” and “procedural” due process. In the International Shoe 
Company case itself two types of due process issues were put before 
the court: (1) the legislative power of the State of Washington to 
create a substantive obligation against the shoe company to pay unem- 
ployment compensation ; and (2) if such an obligation could be created, 
whether it could be enforced by an in personam proceeding in Wash- 
ington courts. Substantially the same basic facts were employed to 
sustain the power of the State of Washington over both objections. 





*" See discussion connected with notes 158-163 supra. 
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Chief Justice Stone does not say, one way or the other, whether the 
due process standard is in both instances the same. He does say: 


For Washington has made one of those activities, which taken 
together establish appellant’s “presence” there for purposes of 
suit, the taxable event by which the state brings appellant within 
the reach of its taxing power. The state thus has constitutional 
power to lay the tax and to subject appellant to a suit to recover 
it. The activities which establish its “presence” subject it alike to 
taxation by the state and to suit to recover the tax.* 


And it has already been observed that Mr. Justice Black in writing the 
opinion of the Court in Travelers Health Assn. v. Virginia appeared 
to employ the same due process standard to decide (1) the legislative 
power of the state to subject the mail order insurer to regulation ; and 
(2) the judicial power to enforce the obligation in an in personam 
proceeding in its courts. 

Admitting that the question remains open in the United States. 
Supreme Court, may it not be said that procedural due process permits 
a state to exercise personal jurisdiction over any person whose contacts 
with the state are such that the state may, as a matter of substantive 
due process, create binding obligations which other states will enforce 
under their conflict of laws rules? Or stated more simply, may a state 
empower its own courts to enforce any personal obligation it has 
power to create? Logically such a rule makes sense and in most cases 
appears to make practical sense, too, since state courts are generally 
a convenient place to enforce state substantive law. 

If such a rule is ever announced, it should be noted that the existing 
International Shoe doctrine applies to more cases than those governed 
by local substantive law since, as previously noted, it may be applied 
where the cause of action sued upon is wholly unrelated to the person’s 
local contacts provided those contacts are otherwise sufficient to meet 
due process requirements. 

But even with the recognition which must be given to the fact that 
the contours of the “minimum contact”—“fair play” standard of Inter- 
national Shoe are vague, and with recognition that some of the de- 
cisions made under it have implications which suggest radical changes 
in the direction of enlarging the exercise of personal jurisdiction in 
the future, there are two results produced by the case within its first 
decade which can be stated with some certainty. 

First, the case has been followed by a profound change in the state 
of mind of bench, bar and legislature toward questions of personal 


™ 326 US. at 321. 
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jurisdiction ; state lines have become in that decade much less awesome 
barriers to suit in a convenient place and decisions are often announced 
in tones of apology which recognize that old restrictions on jurisdic- 
tion remain in force only because of legislative inaction. 

And second, the contact theory itself has afforded a far more direct 
approach to jurisdiction questions. It swept away many of the ir- 
relevancies which the older fictions had introduced into jurisdictional 
determinations, and the new rule is not yet old enough that its own 
fictions have as yet interjected many new irrelevancies into the ques- 
tion. 

















A Survey of Scandinavian Legal 
Philosophy---Part Il 
Lester B. OrFIELD* 


‘Norway 


Of the three older Scandinavian States, Denmark, Norway and 
Sweden, conditions were long the least favorable for the development 
of jurisprudence and legal philosophy in Norway for various reasons. 
Norway was in union with Denmark from 1380 to 1814 under Danish 
kings and without a national parliament. To a considerable extent 
Norway was ruled as a Danish province particularly after the Protest- 
ant reformation. From 1814 to 1905 Norway was in union with 
Sweden under the King of Sweden, although she had a separate par- 
liament. Hence Norway has been a separate state only for half a 
century, excluding of course the period before 1380. There was no 
Norwegian university before 1809 whereas Sweden had a university 
since 1477 and Denmark since 1479. From 1600 to 1809 Norwegian 
law students studied almost exclusively at the University of Copen- 
hagen.’ It follows that Denmark was long more influential than any 
other state in the development of Norwegian legal philosophy? 


Early Norwegians 


Ludvig Holberg (1684-1754), a native of Bergen, Norway, and 
father of modern Danish and Norwegian literature, was the “first 
thoroughly modern Scandinavian philosopher.”* He studied at Oxford 
university and in the Netherlands, France and Italy, and learned 
natural law in Germany. He presented a system of natural law sim- 
ilar to that of Grotius, Pufendorf and Thomasius.t He was a de- 


*Professor of Law, Indiana University. This article is the second and final part. 

The frst part appeared in the May issue at 1956 Wis. L. Rev. 448. 
* OrFieLp, THE GROWTH OF SCANDINAVIAN Law 213 (1953). 

*For a brief study of early Norwegian legal philosophy by a Norwegian see Hertz- 
berg in A Generat Survey or CONTINENTAL LecaL History 531, 570-573 (1912). 

* Hovpe, THE ScANDINAVIAN COUNTRIES, 1726-1865, at 110 (1948). 

* Horperc, INTRODUKTION TIL NATUR 0G FOLKERETTEN (1716 and 1793). See Solem, 
Holberg som jurist, 59 TwSSKRIFT FOR RETISVIDENSKAP 381-433, 525-556 (1946), 
also printed as a book under that title in 1947 in Oslo. For general discussion see 
Sruvpinc, History or SCANDINAVIA 339-341 (1858) ; Larsen, A History or Norway 
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fender of absolute monarchy based on the rationalistic theory of 
Hobbes. He likewise defended mercantilism when most writers at- 
tacked it. Culturally he represented Erasmian, liberal, cosmopolitan, 
non-nationalistic humanism. From the age of eighteen he lived in 
Copenhagen, hence is claimed by the Danes as well as the Norwegians. 
At the age of 33 he became professor of metaphysics and later history 
and geography at the University of Copenhagen. He was attracted to 
the works of Locke and Montesquieu, but not those of Voltaire, Leib- 
nitz and Spinoza. A philosophy of empiricism appears in almost all 
that he wrote. He openly asserted that man knows only what he can 
learn through his senses. He believed that the psychology of an indi- 
vidual was closely connected with his physiology and thus advocated 
that all'persons accused of crime should have the benefit of psychiatric 
examination. He championed the right of women to education, work 
and political activity. He advocated that education become more util- 
itarian in character. 

It has been said that Anton Martin Schweigaard (1808-1870) is 
the first great name in Norwegian law among native Norwegians rank- 
ing second only to Anders @rsted of Denmark in his influence on 
Norwegian law.® Schweigaard was professor of economics and of 
jurisprudence at the University of Oslo. He became a member of the 
Norwegian Parliament in 1842. He became the foremost advocate of 
tariff for revenue only, and turned Norwegian public opinion in its 
favor. He favored governmental construction of a railroad. He was 
a leader of the temperance movement as to liquor. He favored the 
breaking up of large landholdings and assisting tenants to buy their 
holdings. His economic and legal writings “produced some philosophi- 
cal fragments” in an era before 1860 when there was little philoso- 
phy.® While the Dane Anders @rsted came to appreciate the work of 
Savigny, “Schweigaard, hostile to German speculative philosophy, 
overlooked it until well after he had made his own chief contribution.”* 
While Schweigaard admitted the reality of an historical evolutionary 
process, he held that only the present and the concrete can have any 
reality. The individual and the particular took up his attention. 





339-341 (1948); Danstrup, A History or DENMARK 77-78 (1949); Hovnz, THE 
aan Counrrigs, 1720-1865, at 18, 103-114, 132-134, 357, 370, 594, 684 
1948). 

* KnopH, OVERSIKT OVER NORGES RETT 21 (1949). For discussion of his work see 
Hove, Tae ScANDIMAvVIAN CoUNTRIES, 1720-1865, at 230, 253, 266, 284, 286, 360, 
rt an 372, 451-452, 558, 561, 563, 608-610, 655, 676, 692 (1948). 

at ‘ 

* Ja: at 371. “He developed almost independently, with only some help from A. S. 

@rsted, an historical view, very similar to Savigny’s.” Id. at 364. 
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Though often inconsistent, he “really practiced his philosophy” which 
“consisted almost in having none.”® 

Schweigaard was considerably influenced by Niels Treschow® (1751- 
1833), professor of philosophy at the University of Copenhagen and 
of Oslo. He studied with Poul Moller in Oslo and Copenhagen. Moller 
taught Hegelianism at the University of Oslo between 1827 and 1831. 
Schweigaard also studied with Friedrich Beneke, the chief opponent of 
Hegel in Berlin. He felt contempt for the facile and priggish a priori 
German school, and ridiculed its cumbersome language. In 1835 he 
stated : 

The German philosophers equip the soul with an active and cre- 

ative faculty, which, without entering into any relation to the 

outer world, nevertheless develops ideas which by a previously 

contrived harmony correspond to outer reality.!° 
It is his view that “all perception is subject to qualifications, and that 
ultimately the basis for the certainty of objective knowledge is the 
most ordinary result of the most ordinary induction.”"+ Convinced as 
he was of the relativity of all knowledge, he tended to scorn the general 
and focus on the particular. Life was too complex to be confined within 
philosophical systems. His empiricism and realism is shown by his 
belief that he who builds a philosophical system may find reality at the 
moment of its perfection, but such reality will cease once it is com- 
mitted to writing, for immediately some new fact will be discovered 
which renders it invalid. His “preoccupation with the particular put 
its stamp upon the study of law in his country so effectively that it 
has always been weak on its philosophical side.”12 He “ignored theory 
so completely that his influence on the development of Norwegian 
philosophy was practically lost.’!* 


Frede Castberg 


Doubtless today’s leading Norwegian legal philosopher is Frede 
Castberg, professor of law at the University of Oslo and rector of the 





* Id. at 372. 

*For detailed discussion of Treschow see id. at 306, 339-340, 350, 353, 357-360, 
366, 368, 369, 372, 448, 579, 627-628. Treschow may be regarded as a forerunner of 
socialism and collectivism. Jd. at 372, 627-628, Orsted, the Danish legal phil- 
osopher, speaks highly of Treschow in his autobiography. AF MIT LIvs 0G 
MIN TIDS HISTORIE 30, 109, 406, 407 (1951). 

* SCHWEIGAARD, UNGDOMSARBEIDER 243 (1904). His contact “in the foundational 
days of youth with German jurisprudence and legal philosophy gave him permanently 
an unconquerable dislike for every legal philosophical study.” CasTBERG, Fra sTATs- 
LIVETS RETTSPROBLEMER 90 (1953). 

™ SCH WEIGAARD, UNGDOMSARBEIDER 251 (1904). 

* Hovpe, THE SCANDINAVIAN COUNTRIES, 1720-1865, at 364 (1948). 

* Id. at 364. Castberg concludes that he “made no great impression on legal phil- 
osophy.” CAsTBERG, FRA STATSLIVETS RETTSPROBLEMER 90 (1953). 
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University of Oslo. He has made some helpful observations concern- 
ing the growth of jurisprudence and legal philosophy in Norway." 
It has been a development “from speculations over the abstract natural 
law to a jurisprudence of reality with a distinctively practical inclina- 
tion.”*® In the period following the establishment of the University of 
Oslo in 1809 an analytic-descriptive method supplanted the natural 
law approach.*® Anton Schweigaard made foundational studies of the 
law of procedure, criminal law and commercial law. The chief pur- 
pose of his writings was “to serve the practical legal life.”47 At the 
same time that Schweigaard was exercising the analytical-descriptive 
method in “such a sparkling way” there became prevalent in Germany 
the historical school during the first half of the nineteenth century. 
The next step in Germany was the development of what Castberg calls 
“constructive jurisprudence which took the position that the existing, 
prevailing, positive law is a closed and complete system of legal 
norms from which all specific legal questions receive their definite and 
logical solution, either from the legal norms themselves or from the 
legal principles or generalizations of which the positive legal norms 
are applications.” This approach supplanted to a large degree the 
prior analytical-descriptive method, its most distinguished representa- 
tive being Francis Hagerup (1853-1921), twice Prime Minister of 
Norway and also a member of the committee of jurists which drafted 
the Statute of the Permanent Court of International Justice.1* Under 
this approach “all valuation of the given and prevailing law must be 
banished from legal science.”?® Hence this approach did not represent 
a return to natural law. But eventually there came a reaction against 
this “mechanical, formal-logical application of all valuation.” The 
approach “lacked a feeling for the connection of legal rules with life 
itself.” Castberg pointed out that rules of law “are according to the 
modern sociological approach to law, products of the conflict of inter- 





See his chapter Rettsvidenskap og Rettsfilosofi (Jurisprudence and Legal Phil- 

osophy) in CasTBERG, FRA STATSLIVETS RETTSPROBLEMER 88-95 (1953). 
Id. at 88. 

* This was the method used by the older Fredrik Stang in his treatise on Nor- 
wegian constitutional law published in 1833. It has been asserted that this writing is 
in the vein of Savigny “but independent of the German School.” Hovpe, THE 
ScANDINAVIAN COUNTRIES, 1720-1865, at 371 (1948). 

* CASTBERG, FRA STATSLIVETS RETTSPROBLEMER 88 (1953). 

* See Hagerup’s inaugural lecture, A Few Words on the Character of the Newer 
Science of Law (in Norwegian) in TwwssKRIFT FOR RETTSVIDENSKAP 1 (1888). For a 
critical evaluation of the constructive method see an article by the younger Fredrik 
=< in TIDSSKRIFT FOR RETTSVIDENSKAP 122 (1933). 

™ , FRA STATSLIVETS RETTSPROBLEMER 89 (1953). 
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ests in the community.”*° But while approaches to the law have 
changed in the correct direction, Castberg concluded that Norwegian 
legal history has had a “striking poverty of research in legal philosophy. 
Philosophy on the whole has not ranked high in Norway. Our nation’s 
contribution to the world literature of philosophy has not been high. 
Once philosophy was called the ‘queen of learning’. Today and among 
us philosophy could with great reason be called the ash-can of learn- 
ing.”** Even today it is peculiar that “modern Norwegian jurispru- 
dence which is not willing to evaluate the positive law and which casts 
a glance at legal-political problems still has not undertaken a critical 
examination of its legal ideals, what purpose the law ultimately serves, 
and which therefore should be controlling both as to the interest 
weighing function of the law and as to the attempt of jurisprudence at 
law reforming activity.”” 

Castberg in a book published in English states the “main prob- 
lems” of legal philosophy: “The question as to what the law really 
is; further the problems of legal reasoning; and the question of the 
objective values of our ideals of the law.””8 

He has explained and criticized the view of Hagerstrom, Olivecrona 
and Ross that rules of law are mere subjective ideas in the minds of 
those who think about the law.** In his view legal rules exist not 
merely on the paper on which they are expressed, but also in the minds 
of those who are trained to comprehend them. They exist not merely 
in the minds of those who are presently thinking of them, but also in 
the minds of those who are capable of comprehending them, and in the 
attitudes of persons who believe in their having objective meanings 
which are capable of logical application. These attitudes are the result 
of accumulated traditions and are significant social realities. 

He has shown that an “ought” proposition cannot be deductively 
derived from two “is” propositions pointing out that at least one 





* Id. at 89. Another Norwegian writer points out that there are “many likenesses 
between the new tendencies in . . . Scandinavian jurisprudence at the beginning of 
this century, and the tendencies of American jurisprudence of which Pound is an 
exponent.” EckHorr, RETTSVESEN 0G RETTSVITENSKAP I U.S.A. 253 (1953). 

CASTBERG, FRA STATSLIVETS RETTSPROBLEMER 90 (1953). 

* Id. at 90. In a letter of January 20, 1955, from Castberg to the author, Castberg 
lists as six leading modern Norwegian legal ’ philosophers: Treschow, Schweigaard, 
Hagerup, Herman Harris Aall, G. Astrup Hoel and Castberg. Also deserving of men- 
tion, he says, are Herman Scheel, Ragnar Knoph and O, Soln¢grdal. Aall who was a 
follower of Quisling during World War II has written INTERESSEN SOM NORMATIV IDE. 
For further brief discussion of Norwegian legal philosophy see OrFieLp, THE GROWTH 
oF SCANDINAVIAN Law 213-215 (1953). 

* CasTBERG, PROBLEMS OF LEGAL PHiLosopuy 5 (1947). Professor Patterson appears 
to regard this as a useful classification. PATTERSON, JURISPRUDENCE: MEN AND IDEAS 
OF THE Law 6 (1953). 
™ CaSTBERG, PROBLEMS OF LeGAL PHrLosopHy 24-55 (1947). 
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“ought” proposition must be in the premises of the syllogism.” 

With respect to problems of method Castberg refers “to the sub- 
servience of law to definite purposes and to the demand for the justice 
of the law.”*® However the “demand that the law shall be just does 
not coincide with the demand that it shall be adapted to its purpose.”* 
The “purpose of the law and the demand for justice give lines of di- 
rection to legal thinking. But these lines of direction may cross.” 
He refers to a direction of thought on methodology which developed 
in Germany and ultimately became “more generalizing and notion- 
constructing than historical.”*® This “constructive” method stressed 
“the general lucidity and the logical connectedness of the law,”®° and 
refrained from “valuations of the social effects.”** But at present the 
prevailing approach in the Scandinavian states “attaches greater im- 
portance to the solving of legal conflicts in harmony with the social 
purposes of the rules of law.” Castberg calls this the “sociological- 
teleological method.” He grants that this method has weaknesses. In 
many cases it “will mean that subjective valuation is allowed a far 
more free scope than is necessary.”*? 

Castberg is not disturbed by the possibility that he may be accused 
of belief in metaphysical approaches. He asserts that “if the notions 
of ‘norm’, ‘legal duty’ and ‘validity’ really must be regarded as meta- 
physical notions, it would be a mistaken ‘realism’ to try to eliminate 
these notions from juridical thinking. For without these notions, all 
juridical thinking is impossible.”** If one wishes to make a “valid 
valuation of existing, positive law,” one “cannot then avoid the meta- 
physical problems.”** No “investigation of nature can give us any 
objectively valid answer.”*© 

Castberg points out that it would be “useless to have a legal order, 
tf there did not exist a certain psycho-physical causal connection in 





** Id. at 56-66. * Td. at 80. 
* Id, at 73. ™ Id. at 82. 
* Td. at 78. * Id. at 83-84. 
** Id. at 79. * Id. at 36. 
* Ibid. * Id. at 95. 


* Castberg seems to indicate a respect for religion when he quotes the Norwegian 
radical socialist leader Edward Bull: 
But the very fact that we find, in the causally determined, necessary course of 
development, a wandering towards “higher” forms of society, implies that we, 
too, operate with a purpose or a “meaning” of existence. Any such belief in 
“progress” or “development” or whatever one chooses to call it, is in its deepest 
nature related to religion. 
The quotation is from Butt, ComMuNiIsM AND RELIGION 15 (in Norwegian). 
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human life.”°* At the same time our legal valuations assume “a cer- 
tain freedom of will as well.”** To accept determinism is to exclude 
the imputation of acts and omissions as guilt or merit. This is true in 
the fields of criminal law,** torts and contracts. The classical Marxists 
recognize this; although convinced of the unconditional rule of the 
law of causality in social development, they nevertheless fight for their 
ideal of justice, namely, the distribution of income with due regard to 
the personal contribution of labor in the process of production. Cast- 
berg’s views of free will lead him to tolerance for metaphysics and 
religion. He points out that “every assumption of the freedom of the 
human will is an acknowledgment of the mystery of life. It is a belief 
that something ‘super-sensible’ can break into the otherwise causally 
determined connection—a belief of the same kind as the belief in a 
personal god.”*® 

Castberg raises the question of whether a complete skepticism is 
maintainable as to all ethical valuations, including valuations of the 
law. He concludes: “In all our legal valuation, we seek what is ob- 
jectively right—in our criticism and in our demands. . . . In my opin- 
ion, there is nothing that forces us to call this belief an illusion.”*° He 
regards as naive a belief in natural law “in the sense of a complete 
integral system of law, which should be the ideal one for all nations and 
for all times.”*! -But if one conceives of natural law “in the sense of 
rules of ideal law, which are adapted to the constantly changing con- 
ditions of life,” we have “an idea that the Scandinavian jurists of the 
20th century in spite of all their sharp polemics against the doctrine of 
natural law, themselves act upon giving broad space in their works to 
discussions of questions of what will be right law.’’*? 





* Id. at 96. 

* Id. at 97. 

** He says in another book: “People have gone so far in the direction of wanting 
to treat crime as an exclusively medical problem that one may be tempted to say 
with a German thinker that science will commit suicide and die in the arms of the 

psychiatrist. ” CASTBERG, FRA STATSLIVETS RETTSPROBLEMER 93 (1953). 

CasTBeRG, PropLeMs oF LecaL PxHitosopHy 108 (1947). Likewise criticizing 
determinism is Leivestad, Freedom of Will, NorpisK TIDSSKRIFT FOR STRAFFERET 107 
(1939). Leivestad is also author of a significant article on customary law. Leivestad, 
Custom as a Type of Law in Norway, 38 L.Q. Rev. 95-115, 266-286 6 (1938). > 

“ CasTBERG, ProBLEMS oF LecAL PHiLosopHy 114 (1947). 

“Td. at 116. 

“ Ibid. In another book he states: 

But back of the various public law decisions and struggles over them in the prac- 

tical life of the state there always lies a belief that an individual has an inalien- 

able legal status, which is an attestation of the peculiar value of personality it- 
self. This is doubtless a natural law mode of thinking. But that is no reason for 
rejecting this approach. To what would it lead us if we should refrain from 
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The Swedish lawyer Ivar Strahl has referred to Castberg as an 
idealist in legal philosophy. ** Castberg replies: “I can for my part 
willingly accept this terminology.”** And he points out that both in 
Norwegian legal writing and law teaching there have been criticisms 
of realism.** But there are also a number of Norwegians who accept 
rather completely the ideas of the Swedish realist school.* 

The word “metaphysical” is particularly abhorrent to many Scan- 
dinavian writers on legal philosophy. Few of them have told us what 
they understand the word to mean. Castberg is one of the few. 


By metaphysics I understand the learning which lies outside of the 
boundaries of experience—to be sure with one exception: I do 
not regard as metaphysics the exact sciences which rest on an 
a priors basis, such as mathematics and logic. . . . One calls meta- 
physics those branches of learning, the assertions of which . 
operate with postulates which go outside of the boundaries of ex- 
perience : they may be postulates about mind and matter, God and 
the world, the meaning of existence. But they may be postulates 
about validity and value, freedom of will and necessity. To meta- 
physics in this wide sense of the word there belongs not only the 

precepts about conduct about which people according to the con- 
ceptions of our times either must acknowledge themselves as 
agnostic or rely on religious belief. But to metaphysics also be- 
longs a group of assumptions upon which we rely in our practical 
commercial and community life.** 





judging existing institutions and prevailing legal rules according to legal prin- 

ciples which we accept as binding of another and higher sort? A pure positivism 

with respect to state and law is in fact not workable in practical life. And if 

it was, it would easily be in harmony with a gross materialism and flat oppor- 

tunism, which would be neither in the spirit of science nor to the gain of society. 
CASTBERG, FRA STATSLIVETS RETTSPROBLEMER 132 (1953). 

2 (194i) Idealism och Realism i rattsvetenskapen, 26 SVENSK JURISTTIDNING 302, 
312 (1941). 

“ CasTBERG, FRA STATSLIVETS RETTSPROBLEMER 142, n.1 (1953). 

“ His colleague at the University of Oslo, Kristen Andersen, did so in Erkjennelse 
og tro, SAMTIDEN 265, 272 (1942). A governmental official Trygve Leivestad, did so 
in Positivisme og Normativisme, TwwsSKRIFT FOR RETTSVIDENSKAP 418 (1943). A prac- 

titioner, Edward Lgchen, did so in Om rettsvitenskap, TwSSKRIFT FOR RETTSVITEN- 
SKAP 3 (1944). In a seminar on legal philosophy at the University of Oslo in 1943 
Professor C. J. Arnholm also did so. 

Pn omy refers to the anti-normativistic writings of Astrup Hoel as being related 
in certain respects to the Swedish realists. See Castberg, Rettsvitenskapens metode, 
SaMTIDEN 124 (1926) ; aad DEN MODERNE RETTSMETODE (1925). V. Aubert advo- 
cates “logical empiricism” in his article, Om rettsvitenskapens logiske grunnlag, 
TIDSSERIFT FOR RETTSVIDENSKAP 174, 190 (1943). See also SotngrpaL, Inprvip, STAT 


0G RETT (1942). 

“ CasTBERG, FRA STATSLIVETS RETTSPROBLEMER 133 (1953). Compare PATTERSON, 
JURISPRUDENCE: Men anv Ipeas Or THE Law (1953). At p. 19 Patterson points out 
that the subject matter of metaphysics is being. At p. 36 he concludes that meta- 
ics is that branch of philosophy which is concerned with the ultimate nature of 
or existence. At p. 37 he states that it is a stubborn effort to think with clarity. 
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When the Scandinavian realist school banishes ideas of legality, norm, 
duty or right from legal thinking, they are attacking metaphysical con- 
cepts which Castberg would retain.**_ “When one eliminates from legal 
rules the character of binding norms, one takes from them something 
which is essential to them.”*® The metaphysical postulate of freedom 
of the will is widely applied in criminal law, torts and contracts. In 
primitive law religion and magic supplied postulates for the law, but 
this is no longer the case. Yet “clear down to the present time the 
authority of the monarch has been denoted in the official legal termi- 
nology as given him by ‘the Grace of God’.””®4 

Castberg pays a high tribute to both metaphysics and religion when 
he concludes : 


But for the large groups of people who, by conviction profess 
Christianity, authority has its power through God, as Christianity 
teaches. And it was the Christian conception of the State’s-as well 
as the Church’s “Call from God” which constituted the basis of the 
Norwegian clergy’s action with respect to the occupying power’s 
domination in Norway in the spring of 1942. 

It is clear that the legal ideals which could be derived from 
Christian learning, historically have played and still play a signifi- 
cant role in the development of the content of the positive law in 
the world of the Western States. Christianity has not only its 
learning about the foundation of the law and the state. It also 
asserts its demand as to the content of the law and the action of the 
State. The connection which is here presented between law and 
metaphysics, is from the jurist’s standpoint no logical necessity. 
But it is an indisputable historical fact and a real social-psycholog- 
ical phenomenon. 


Castberg has made a number of notable contributions to the theory 
of international law. With respect to withdrawal from treaties estab- 
lishing international organizations such as the Permanent Court of 
International Justice he has stated that he “could not agree with the 
opinion expressed by several delegates, according to which a conven- 
tion which contained no provisions relating to denunciation might, as a 
general rule, be denounced by one of the signatories at any time . . . 





It is concerned with the status of universals and of universal propositions, the status 
of the “ought” and causation. Jd. at 37-44. At p. 37 he concludes that anyone who 
attempts to express a fundamental view of law and logical method is bound to 
encounter metaphysical questions. 

“ CasTBERG, FRA STATSLIVETS RETTSPROBLEMER 134 (1953). 

“ Id. at 135. 

” Id, at 141-142. 

™ Id. at 142. 
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That was a dangerous theory.”®? He has pointed out that while claims 
conventions usually provide that the award of the arbitral tribunal shall 
be final, nevertheless an award may be attacked on the ground that the 
tribunal has exceeded its competence.®® He has enumerated and dis- 
cussed the grounds of nullity of awards.°* He has shown the circuities 
involved in the reasoning that every international arbitral tribunal 
with jurisdictional power has the right itself to decide the extent of its 
powers in the first place, and that such reasoning has implications not 
harmonious with the doctrine that all jurisdiction must be traceable 
to the consent of the parties. 

Castberg to a large extent presents a normative viewpoint. His 
ideas are clear and make for interesting and not too difficult reading. 
The concépts of freedom of the will, duty, and righteous law do not 
hold for him the repulsion felt by the Uppsala school. He cones the 
closest to the natural law approach of the modern Scandinavian legal 
philosophers. “Castberg makes no secret that his reasoning on certain 
points is metaphysical.”** 


Torstein Eckhoff 


The Scandinavian writer who has presented the most detailed ac- 
count of American legal philosophy for Scandinavian readers is the 
Norwegian Torstein Eckhoff.°7 He concludes that fictions “have 
played an extraordinarily large role in Anglo-American legal develop- 
ment.”°8 Norwegian law makes much less use of fictions though he 
points out that it is easier to discover another’s fictions than one’s own. 





“MINUTES OF THE CONFERENCE OF STATES SIGNATORIES OF THE PROTOCOL OF 
SIGNATURE OF THE STATUTE OF THE PERMANENT Court oF Justice, HELD aT GENEVA, 
Sepr. 1-23, 1926, Leacue or Nations, 1926, at 17. Agreeing with this view see 
Briccs, Tue Law oF Nations 916 (2d ed. 1952). 

* Castberg, L'exces de pouvoir dans la justice internationale, 35 RECUEIL DES COURS 
357 (1931). 

™ Id. at 368-421. 

* Id. at 425-438. In agreement see Stone, LecaL ConTROLS oF INTERNATIONAL CoN- 
FLICT 89 (1954). 

“Strahl, Idealism och realism i rittsvetenskapen, 26 SVENSK JURISTTIDNING 302 
324 (1941). For the most recent views of Castberg, see Philosophy of Law in the 
Scandinavian Countries, 4 Am. J. Comp. L. 388 (1955). 

™ Eckhoff has also engaged in a social-psychological study of the Norwegian law 
as to domestic servants. See AuBERT, ECKHOFF 0G SVERI, EN LOV I S@KELYSET. For 
a review of the work of these authors see Ross, Et rettsociologisk forség, 67 Tis- 
SERIFT FOR RETTSVITENSKAP 358 (1954). 

* Ecxnorr, RETTSVESEN 0G RETTSVITENSKAP 1 U.S.A. 150 (1953). See my review 
of this book in 4 Am. J. Cinae. L. 127 (1955). Eckhoff says at p. 252 of his book: 
“Tt is impressive to hear how much American professors and students know about 
European jurisprudence and legal philosophy.” He visited the United States from 
1947 to 1948. Compare the view of Morris R. Cohen who says: “Although there 
are some indications that change has begun to set in, the amount of actual attention 
to European legal thought is negligible.” Comen, AMerican THOuGHT 33 (1954). 
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He concludes that natural law has “in the course of time been used as 
the basis for the most varied standpoints, and has served as an ideologi- 
cal basis both for the revolutionary and the reformative and for the 
conservative and the reactionary . . . In the later American political 
theory and judicial decisions it has served reactionary purposes in 
that corporations and trusts are given the rights of natural persons, 
which has hindered economic and social reforms.”*® He is deeply 
interested in American legal realism because it “in [his] opinion has 
the most to offer of new and stimulating points of view.” 

He is inclined to regard Holmes as the first legal realist. With the 
coming of Holmes, “America is not simply on the receiving end from 
Europe, but also has something to contribute.”®! As to the criticism 
of Holmes for undermining morality and paving the way for dictator- 
ship, Eckhoff replies : 


The criticism is to a large extent based upon the same misunder- 
standing with which we are acquainted from discussions at home: 
that to depart from certain metaphysical conceptions concerning 
moral relations is tantamount to moral weakness. Holmes’ life 
and learning are in reality a good example to show that there is no 
such reiation.® 


He is one of the first Scandinavians to discuss in detail the ideas of 
Roscoe Pound.** He concludes that “American realism is no clearly 
defined and homogenous school of jurisprudence.”** But American 
realists have certain common grounds. 


All of them are disposed to be strongly anti-metaphysical, and seek 
support for their theories in controllable data. Most of them 
favor broadening the scope of activity of legal philosophy rather 
strongly. They do not like so many earlier theoreticians wish to 
concentrate all attention upon adjudication but wish to cast a 
glance at the administration of the law and the social background 
of the law. They seek to illuminate this subject matter with meth- 
ods and approaches from modern logic, psychology, sociology and 
ethnography.© 
In discussing the views of Llewellyn and Thurman Arnold concern- 
ing the legal order as a provider of common symbols, he points out 





® Ecxnorr, RETTSVESEN 0G RETTSVIDENSKAP I US.A. 214-215 (1953). 

® Id. at 261. “ 

@ Id. at 235. 

Id. at 240, 

Td. at 34-37, 127-129, 249-257, 267-268, 283-284. For a Swedish discussion of 
Pound see AHLANDER, OM RATT OCH RATTSTILLAMPNING 94 (1952). 

* Ecxxorr, RETTSVESEN 0G RETTSVITENSKAP 1 U.S.A. 261 (1953). 

Id. at 262. 











396 WISCONSIN LAW REVIEW [Vol. 1956 


that the German occupation of Norway from 1940 to 1945 afforded 
many examples of the value of legal symbols as bases for national oppo- 
sition to the Germans.** 

In his discussion of case law and adjudication Eckhoff points out 
that Anglo-American jurisprudence is similar to Scandinavian and 
German jurisprudence in that all such groups have given great signifi- 
cance to the problem whether a decision creates new law or whether 
it merely declares what is already the law.** But Scandinavian and 
German jurisprudence asks whether the judgment creates new law 
between the parties, while Anglo-American jurisprudence asks whether 
the judgment creates new rules of law. Norwegian courts adhere 
somewhat less strictly to stare decisis than American courts though a 
Norwegian court would have decided a case like Erie v. Tompkins 
differently since the prior rule represented a century of practice and 
even if such practice were unfortunate there was a binding rule of 
customary law which could be changed only by statute.** Eckhoff 
concludes that the doctrine of stare decisis is and ought to be applied 
at least as strongly to precedents involving statutory construction as 
it is to precedents involving merely the common law.® Legal-political 
considerations enter into American statutory interpretation much less 
than into Norwegian statutory interpretation, and also less than in 
common law cases or constitutional law cases in the United States.”° 

Eckhoff is also interested in analysis of legal concepts, that is to say, 
analytical jurisprudence.” For example as to the meaning of the 
word “law” he points out that one can approach it with a “descriptive 
definition,” that is to say, a theory of the usage of language by people.” 
Or one may approach it with a “normative definition” and ask how 
one would use the word “law”oneself, or how one would propose that 
others would use it. Or one could approach it from the point of view 
of setting forth certain theories concerning the phenomena to which 





5 at 320, n.7. . - at 293. 
. at 131. . at 204, 
* 7d. at 152. ™ Id. at 277-297. 


™ Id. at 279. Barna Horvath refers to the “descriptive analysis of Ofstad,” a Nor- 
wegian writer. Horvath, Between Legal Realism and Idealism, 48 Nw. U.L. Rev. 
693, 697-698 (1954). For Ofstad’s writings see The Descriptive Definition of the 
Concept ‘Legal Norm’ Proposed by Hans Kelsen, 16 Treorta 118-151, 211-246 
(1950) ; Objectivity of Norms and Value Judgments according to Recent Scandinav- 
ian Philosophy, 12 PuttosopHy AND PHENOMENOLOGICAL RESEARCH 42-68 (1951); 
Om ~~) gaa definisjoner av begrepet rettsregel, TIOSSKRIFT FOR RETTSVIDENSKAP 
38 (1952). 
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the designation refers. Confusion arises when writers fail to dis- 
tinguish between these approaches. 


SWEDEN 


Early Swedish Development 


As in other Scandinavian states the growth of legal philosophy in 
Sweden is closely associated with the law schools. The University of 
Uppsala, the first Scandinavian university, was established in 1477, 
but its law school was not founded until 1520 and only one professor 
of law was employed until 1657.7* Thereafter there were two chairs: 
Swedish law and Roman law. The University of Lund was founded 
in 1668 and had among its early teachers the great authority on inter- 
national law Samuel Pufendorf (1632-1694) of Germany. He empha- 
sized the law of nature, regarded the natural law of nations as the 
only international law having any force, and developed the concept of 
a law of nature binding upon man in a “state of nature.” In the 
seventeenth century Charles Ralamb praised the excellence of Roman 
law and its value for purposes of comparison and elightenment and 
referred favorably to natural law.™* In the eighteenth century David 
Nehrmann regarded natural law as the chief source of law, and opened 
the door to the use of Roman law in formulating general principles.” 


Swedisk Philosophers of Law 


The adoption of the code of 1734 stimulated some commentary on 
Swedish law. Thereafter natural law was given less support in Sweden 
than in Denmark and Norway. One of the last strong advocates of 
natural law was Johan Holmhergson."* Benjamin Hojer (1767-1812), 
professor at the University of Uppsala, stood in close relation to the 
German idealistic school.77 He resisted Hegelianism and prevented it 
from gaining ground as it did in Denmark and Norway. Also close to 
the German idealistic school was Erik Gustav Geijer (1783-1847),78 
also of the University of Uppsala. Geijer was influenced by the Ger- 


® Skavang, History and Development of Scandinavian Law—Some Salient Traits, 
6 Seminar 60, 66 (1948). 

™ RaLaMB, OBSERVATIONS JURIS PRACTICAE (1679). 

 NEHRMANN, INDLEDNING TIL DEN SVENSKA JURISPRUDENTIAM CIVILEM (1729). As 
to early legal philosophy in Sweden see Hertzberg in A GeNERAL Survey oF Con- 
TINENTAL Lecat History, 531, 571 (1912). 

* HoracHeRcsON, DE FUNDAMENTIS ET ADMINICULIS JURISPRUDENTIAE LEGISLA- 
TORIAE (1788). 

™ Hovpe, THE SCANDINAVIAN COUNTRIES, 1720-1865, at 212, 354-355 (1948). 

™ Id. at 334, 354-357, 371, 373, 443-444, 457, 464-465, 523, 529, 608, 621, 624, 632- 
633, 703. 
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man idealistic school, particularly by Kant, also by Fichte, but was 
more in tune with Schiller and Schelling. He was too vigorously inde- 
pendent to accept the dogmatism of Hegel. He visited England in 1810 
to 1811. Partly due to the influence of Savigny whose home he often 
visited in 1825, he adopted the views of the historical school and be- 
came its chief Swedish representative.” In 1838 he announced a 
change in point of view, and asserted a philosophy stressing the dignity 
of human personality and calling for democracy and social justice, 
whereas previously he had been a conservative in politics. The state 
should share the obligation of poor relief with the parish and the 
family, and should see that employment is furnished. Education should 
be made more practical. The prisons should be reorganized according 
to modern, especially American principles. He was one of the first in 
Sweden to champion universal suffrage. 

A distinguished student of Scandinavian history and culture has 
stated: “The Scandinavian countries have produced almost no phil- 
osophers of first rank. If the Swedish Bostrom and the Danish Kierke- 
gaard be admitted to the great company, the list is exhausted.”*° As 
has been seen Sweden was less affected by Hegelianism than Denmark 
and Norway. This was not because of lack of familiarity with Hegel- 
ianism but because Sweden was developing an independent, national, 
speculative philosophy. It took its name from C. J. Bostrom, (1797- 
1866) who formulated it independent of science and psychology; 
thought, or as the Swedish philosophers preferred to state it, per- 
sonality, alone has genuine reality. His philosophy was marked by 
respect for history and tradition, especially in ideals and law.** Bos- 
trém relied chiefly on native Swecish materials. He was affected by 
eighteenth century upper-class mysticism. He owed but little to 
rationalism. After Geijer it was Bostrém who proceeded to develop 
the philosophy of personality. He was professor of philosophy at the 
University of Uppsala from 1840 to 1866. His influence was very 
strong almost up to the present century. He stressed the reality of 
spirit and the unreality of matter. Unlike [1éijer and Geijer he was 
unwilling to admit any evolution in the absolute. Since the finite is 
imperfect, the sciences of the finite can make no contribution to phil- 
osophy. In thus closing his system to psychology and building upon 





" Id. at 355, 371. 
" 7d. at 310. See discussion of Bostrém at pp. 353-357, 365, 374. See also Hgrr- 
pinc, 2 A History or Mopern Puitosopuy 284-285 (1955). 
cast), in the parts, iselihed Sieber oa Bag Gl Incetbooee cede Ut’ setnenee 
" om lag o gstiftning grundlineer till h- 
ka statsléran and Grundlineer till philosophiska civil ratien. ~) 
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a purely a priori basis he displayed a great weakness which he had 
derived in part from Hegel. Yet in its practical manifestations his 
philosophy was more flexible than the Hegelianism of Denmark and 
Norway.*? 


Axel Hagerstrom 


The outstanding figure in Swedish legal philosophy in Sweden in 
the twentieth century has been Axel Hagerstrom** (1868-1939) for 
forty years a professor at the University of Uppsala. His writings in 
part appeared in English fourteen years after his death.** He used an 
involved Germanic style, and his citations show that he relied v--y 
largely on German sources. He seems never to have paid any at- 
tention to the views of American legal philosophers, but was familiar 
with English legal philosophy. 

One of Hagerstrom’s chief concerns was epistemology. He rejected 
Kant’s subjectivism, and offered in its place an objective theory of 
knowledge. He asserts that any search for truth is absurd unless one 
assumes the existence of a given world to which one belongs. The 
efforts of science should be confined to elucidation of facts in our 
world of space and time. The great enemy was metaphysics.®® His 
chosen motto was “Praetere censeo metaphysicum esse delandam.” 

Before arriving at his jurisprudential views, Hagerstrom felt obliged 
to acquire “some real knowledge’’*® of the facts. He wrote a compre- 
hensive treatise on Roman and Greek legal history. The time spent 





* Bertil Nydahl of the Swedish Institute for Cultural Development with other 
Countries, Stockholm, Sweden, in a letter of May 10, 1955, to the author refers to 
Bostrém as “an idealistic metaphysical philosopher whose conclusions, however, in 
the field of law theory came rather near those of Kelsen.” 

* Roscoe Pound stating in a letter of January 21, 1955, to the author: “The out- 
standing legal philosopher in the Scandinavian countries is Axel Hagerstrém. Indeed 
he rates as one of the outstanding philosophers of law in the world.” 

™ HAcERSTROM, INQUIRIES INTO THE NATURE OF LAW AND Morats (1953). See 
Ehrenzweig, Book Review, 3 Am. J. Comp. L. 116 (1954) ; Pennock, Book Review, 
53 Corum. L. Rev. 1026 (1953); Lunau, Book Review, 39 Cornett L. Q. 364 
(1954); Sayre, Book Review, 6 J. Lecat Ep. 431 (1954) ; Campbell, Book Review, 
17 Movern L. Rev. 174 (1954). Professor Edward McWhinney states in 1955 that 
Hagerstrém “regrettably is still too little known in the common law countries.” 
McWhinney, Book Review, 64 Yate L.J. 959, 960 (1955). In a subsequent book re- 
view in 34 Can. B. Rev. 348, 350 (1956) McWhinney points out that Hagerstrém 
was influenced in part by the theories of Freud and that he paralleled the work of 
Petrazycki and “later at a more developed and concrete level, the work of the Legal 
Realists in the United States.” 

* In Time, June 27, 1955, p. 24, it is stated of Dag Hammarskjold, Secretary Gen- 
eral of the United Nations: “Asa student, he was deeply influenced by the negativ- 
ist philosophy of Axel Hagerstrém, who taught that metaphysics is dishonest and 
only matter real. The influence lingers: when Hammarskjold is talking business, he 
is as hard as stone.” 

* HAcERSTROM, INQUIRIES INTO THE NATURE OF Law AND Morats xii (1953). 
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in doing this was so long that it doubtless prevented him from fo- 
cussing on the statement of his views on legal philosophy. It may 
seem odd, too, that a Swede should have given so much attention to 
Roman law as Swedish law is not based on it.** 

Hagerstrém sharply criticized the prevailing view that law is the 
content of a will expressing itself in commands. He could discover no 
will which can be expressed in law, whether it be the will of the ruler, 
a legislative body, or even a general will of the people. The imperative 
theory does not explain why the will should have binding force. To use 
will as the basis of law is to continue the traditional tendency toward 
anthropomorphization. In effect he seems to say that the only rational 
objects of jurisprudential study are psychological and social. 

Hagerstrém attacked the will and command theories. He attacked 
natural law views as represented by Binding and Stammler. But he 
went much further than this. He attacked legal positivism as con- 
taining within it much natural law. Thus he became a critic of Kelsen. 
He made more visible the role of magic in those areas in which law 
and psychology came together.** However he failed to tell why belief 
in magic bears so heavily on legal institutions and jurisprudence. 
Therefore he did not make it possible to substitute magic for reason. 

Hagerstr6m is strictly and rigidly scientific in his approach to the 
law. He excludes the realms of Ought and of Value. There can be no 
science of the Ought. It might be said that he reduces jurisprudence 
to sociology of law. Valuation seems to be restricted to our wishes. 
Value judgments cannot be real judgments since they ascribe proper- 
ties to actions or things where no such properties can be found to exist. 
He seems to reject the idea of moral values as well as legal values. 
But even scientists make use of values. They use values in determining 
what subjects to investigate and in reporting their observations.® 

* However, Professor Josef L. Kunz states in a letter of January 25, 1955, to the 
author: “I wonder whether there can be evidenced in Scandinavian phil philosophy of 
law the particular situation of Scandinavian law, standing, so to speak, between Civil 


and Common Law: no oe of Roman law, but Roman Law science of law.” 
“Compare Chapter Ten, Religion, Magic and Law in Horpet, Toe Law or 
Prritive Man 257-274 (1954). A Norwegian student of American legal philosophy 
states: 
Holmes’ explanations of ancient Roman respect and duty ideas are in several 
aspects related to the theories which Hagerstrém developed. Holmes asserted 
that there is much in the Roman law which cannot be explained by the present 
form of legal thinking, because it has its foundation in magical ideas or in prim- 
itive need for revenge. 
Ecxnorr, Retrvesen 0G RETTSvITENSKAP 1 U.S.A. 237 (1953). 
® Professor Stone points out that “of transcending importance, men’s valuations, 
including their valuations of justice, ee eperoe A influence the scope of the field to 
which social science addresses itself in the particular time and place, as well as the 
basic concepts to be found in the inquiry; in short, the direction of scientific inter- 
est.” Stone, THE PRovINCE AND FUNCTION OF LAw 386 (1950). 
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For Hagerstrém the reality of law consists exclusively of a system 
of rules which are actualized in human behavior. The system is main- 
tained by “a whole mass of heterogenous factors.”® The existence of 
the legal order “simply reduces to the fact that certain coercive rules 
are actually maintained through the positive attitude of subjects toward 
them.”®! The fundamental requisite for the maintenance of legal order 
are social instinct, a positive moral disposition, and fear of external 
coercion.*? The law has no objective system of its own which can be 
scientifically studied, but exists only in its application. Notable is his 
definition of rights: “We mean, both by rights of property and right- 
ful claims, actual forces, which exist quite apart from our natural 
powers; forces which belong to another world than that of nature, 
and which legislation or other forms of law-giving merely liberate.” 
Hagerstrém referred to those forces as “magical.” This reference 
alienated many who did not understand that Hagerstrém was no mystic 
but was merely pointing to the scientific unreality of many legal con- 
cepts. 

Hagerstrém’s analysis of duty is psychological. For him duty is a 
conative impulse together with the idea of an action by the self. It 
may be produced by a command or it may be the outcome of habit 
producing a feeling of coercion. Efforts by legal positivists to give 
unity to legal systems by picturing law as the product of will or com- 
mand are futile because based on the assumption of meaning where 
none exists. 


When jurisprudence mistakenly tries to reduce its own mystical 
ideas of right and legal duty to the actual expressions of a power- 
ful will, it merely seeks to explain ideas which have no basis in 
reality by something else which has as little real basis.™ 





® Hicerstrim, INQUIRIES INTO THE Nature oF Law AND Morats 41 (1953). 
Id. at 360. 

“Suppose we inquire as to the force which commonly keeps i: existence an al- 
ready existing law. The answer is a medley of all kinds of heterogeneous factors . . . 
Such factors as custom and the feeling that it is natural to observe the existing rules 
have great influence; and they give rise to actions in the mass of people, by which 
the law is maintained without any will intervening.” Id. at 39. 

* Id. at 5. “This insuperable difficulty in finding the facts which correspond to our 
ideas of rights forces us to suppose that there are no such facts and that we are here 
concerned with ideas that have nothing to do with reality.” Id. at 4. “Thus it is 
shown that the notions we question cannot be reduced to anything in reality. The 
—— is that they have their roots in traditional ideas of mystical forces or bonds.” 

at 16. 

“Id. at 11, Hagerstrém was not the first to entertain such ideas. Professor Julius 


Stone points out: “ regarded the idea that individuals have spies rights’ 
as itself an obsolete of natural law and meta ” Stone, THE 
Function oF Law 346 (1950). Pound und, Pity ‘Years of Juris- 


Towson am 
prudence, 50 Harv. L. Rev. 557, 577 (1937). 
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He went further in denying that in the field of ethics itself there are 
objective values corresponding to rights and duties. In actions which 
one calls “desirable” there is not to be found any real property of 
“desirableness.” One’s judgment indicates only an association in one’s 
mind of a sensation of pleasure with the idea of the action. One’s 
judgment of right and duty corresponds to nothing really existing 
except one’s own impulses and feelings. But can one say with absolute 
certainty that “facts” are any more real than values?®° It would seem 
that one cannot think about rights and duties otherwise than as if they 
corresponded to something real. 


[Both] nature and culture exhibit patterns, purely nominalistic at 
first sight, which turn out in time, however, to be the handles by 
which actual events are brought about. This is true of the form- 
ulas of mathematicians and physicists, medical prescriptions, maps, 
designs of architects and engineers, operational and logistical 
plans of strategists, political platforms, and legal rules and prin- 
ciples. There is a relative, but no absolute, difference in the pre- 
diction value of these various “imaginary ideas.” . . . The answer 
to Scandinavian realism is that insofar as belief in the binding 
force of the law, duty and right, is operative, law, duty and right 
themselves are operative in reality. Perhaps our very concept of 
reality is changing, so that the distinction from reality of what is 
operative in reality loses its meaning.*® 
As Morris R. Cohen has pointed out, all learning, science, and com- 
munication of meaning depend upon the “reality of the universals that 
enter into all meaning.”®* In the view of Professor Patterson legal 
rules “subsist.”®* 
It is only occasionally that Hagerstrom reveals that he is speaking 
as a Swede. He protests against doctrines of international law which 
assume that war may be lawful on both sides. Such assumptions “must 





* John Dewey asserted that values are facts. Dewey, PropLEMs oF MEN 278-279 
(1946). Joseph W. Krutch states “[t]hat value-judgments are important but not 
to be established on the basis of facts is itself a fact.” See Krutch, We Need More 
than Facts, THe New Leaver 15 (Sept. 17, 1954); Value-Judgments Cannot be 
Based on Facts Alone—And that’s a Fact, id. at 15 (Oct. 18, 1954). Lon Fuller 
states: “A purpose is a fact, but it is a fact that sets a target; it is a direction- 
giving fact.” Fuller, American Legal Philosophy at Mid-Century, 6 J. Lecat Ep. 
457, 470 (1954). 

Horvath, Between ..egal Realism and Idealism, 48 Nw. U.L. Rev. 693, 706-707 
(1954). 

* Cohen, Justice Holmes and the Nature of Law, 31 Corum. L. Rev. 352, 360 
(1931) as modified in ConeN AND Conen, READINGS IN JURISPRUDENCE AND LEGAL 
PutLosopHy 692, 693 (1951). 

* PATTERSON, JURISPRUDENCE: MEN AND IpEAS oF THE LAw 40 (1953). A. N. 
Whitehead states in Essays rn SciENce AND PuiLosopHy 62 (1948): “Value refers 
to Fact ,and Fact refers to Value.” 
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goad nations who feel themeselves injured in their ‘rights’ to bloody 

wars.”®® He goes on to say: 
Men have always desired panem et circenses. But the use of a 
costume, which has been sewn in the workroom of a metaphysic of 
international law based upon ancient superstition, on the occasion 
of conflicts of interest which already suffice to excite nations 
against each other is nowadays far too expensive a pleasure . . . 
But the cloak of natural law is nowadays an obvious cultural dan- 


ger,100 
It would seem that his statements reflect the situation of a neutral 
country endangered by diminishing expectations of a stable inter- 
national order. 

Scandinavian legal realism as exemplified by Hagerstrom is highly 
speculative in character. It is much more committed to philosophical 
realism than is American realism. There is a total absence of “fact 
scepticism” such as that advocated by Jerome Frank. Hagerstrom con- 
centrated on unmasking the magical element in traditional legal 
thought. In doing so he also unmasked positivism. 

Possibly Hagerstrém should be regarded as principally an analyst 
of legal concepts. He showed numerous instances of circular reason- 
ing and unrecognized assumptions even in the legal positivist school. 
This he did as to will, command, rights, duty, and the declaration of 
intention with respect to contracts. In doing so he made full use of 
historical research, logical analysis and psychological demonstration. 
According to Olivecrona the central idea of his legal and moral phil- 
osophy consisted of “analysis of fundamental legal conceptions showing 
that they are a mixture of more or less fleeting notions of facts on the 
one hand and expressions of feelings on the other.1! In concluding 
this discussion of Hagerstrom perhaps one may say as did Schopen- 
hauer in his “Criticism of Kantian Philosophy” : “It is much easier to 
point out the faults and errors in the work of a great mind than to 
give a distinct and full exposition of its value.” 


Vilhelm Lundstedt 


The first great disciple of Hagerstrém was Vilhelm Lundstedt,1°? 
professor emeritus of the University of Uppsala law school. He was 





* HAGERSTROM, INQUIRIES INTO THE NATURE OF LAW AND Morats 288 (1953). 

™ Id. at 288-289. 

™ Olivecrona, Law as Fact, INTERPRETATIONS OF MODERN LEGAL PHILOSOPHIES 542, 
554, 557 n.17 (1947). 

** “T am building on a forty-year old foundation, laid by one of the greatest think- 
ers of our time, maybe of all times.” Lundstedt, The Responsibility of Legal Science 
for the Fate of Man and Nations, 10 N.Y.U.L.Q. Rev. 326, 340 (1933). See also 
id. at 331 n. 
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the first modern Scandinavian legal philosopher to come to the atten- 
tion of English and American lawyers us his writings were the first 
to be translated into English. In 1925 there appeared in English trans- 
lation his Superstition or Rationality in Action for Peace? He 
denied that morality or theories of right and wrong could furnish a 
sufficient foundation for the law. “Nothing but the public welfare can 
awaken and sustain an interest so general that law can be based upon 
it.”1°* This sounds like Benthamistic utilitarianism. But character- 
istically Lundstedt calls this “an objection closely related to positive 
stupidity.” He says: 
However, let us return to the Utilitarians. It is particularly inter- 
esting to show the profound difference between them and myself 
regarding this very principle of the public benefit. They estab- 
lished a certain moral principle as being objectively valid: the 
greatest happiness of the greatest number. In my theories there is 
no point of contact whatsoever with such a standpoint. As I have 
frequently emphasized I work on the basis of subjectiveness of all 
values, thus also of moral values. Furthermore, I leave entirely 
undecided whether or not law established with regard to the de- 
mands of common good really leads to the greatest happiness of 
the greatest number.?® 


Lundstedt challenges the prevailing tendency to focus attention al- 
most exclusively on the criminal and the individual crime. The cor- 
rect justification for the criminal law in his view is that it is abso- 
lutely necessary for the existence of organized society. Criminal 
conduct would destroy society if practiced by the greater portion of 
the population. The essence of law is force. The chief reason people do 
not commit crimes is fear of such force. 

Professor Julius Stone refers to the “realist empirically-orientated 
scepticism of Vilhelm Lundstedt”! in the field of international law, 
though he concludes that the positivists of whom Lundstedt is one “in 
proportion as they defined their intellectual foundations, seem to have 





** See Ralston, Book Review, 20 Am. J. Int’:, L. 421 (1926); Book Review, 42 

LQ. Rev. 420 (1926) ; Lindsey, Book Review, 74 U. Pa. L. Rev. 520 (1926). 
LuNDSTEDT, SUPERSTITION OR RATIONALITY IN ACTION FOR PEACE 146 (1925). 

™* Td. at 145. Bentham’s hedonistic utilitarianism is discussed by a Danish phil- 
osopher who lived most of his life in Germany. Pautsen, SysTEM oF Erutcs (Thilly 
transl. 1899). Roscoe Pound states: “The influence of Jhering on Paulsen’s views as 
to the relation of law and morals is manifest. Hence his position is substantially that 
of the analytical jurists.” Pound, Law and Morals—Jurisprudence and Ethics, 23 
N.C. L. Rev. 185, 216 n.125 (1945). 

** Stone, LEGAL CONTROLS OF INTERNATIONAL ConFLictT xlv (1954). He also refers 
to his “passionate cynicism.” Jd. at liii. He implies that Lundstedt would reduce 
the principles of international law to “mere ornaments or disguises of ‘the natural 
play of forces’ in the world.” Jd. at 45. 
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limited their range of vision, and the problems to which they were pre- 
pared to address themselves, and even within their narrowed range, 
they have become afflicted with basic internal dissensions.” Lundstedt 
concentrates on attacking traditional legal thought as being “unscien- 
tific.” Arguably this is subject to criticism as “a diversion of scholarly 
interest to unreal issues. The relevant question is whether knowledge 
can be advanced, and not whether it conforms to some conventional or 
personal idea of the nature of ‘science’.”1°7 Lundstedt aimed “to show 
that current conceptions of jurisprudence are completely and funda- 
mentally irrational.”2°° Such irrationality was by reason of the 
Swedish realist axiom that legal theory like other theory must be 
founded on experience of observable phenomena in space and time.! 
Hence the philosophy of Kant is merely a phantasy. International law 
is “an empty show.”2!° Its debates are a “dealing with split straws.”114 
He rejected the early League of Nations idealism. While conceding 
that the League of Nations had some value, he criticized its “encircling 
principle” as a “fiat justitia pereat mundus.”"? He asserts that “it is 
always only human individuals who perform acts.”448 The “State” is 
an imaginary body not based on reality, and “legal relations” between 
states are a delusion.*"* 

The use of “rights” in international law makes for chauvinism. 
Since states cannot openly refer to lust for power or economic con- 
siderations they assert that their legal rights have been infringed. In- 
ternational law must “take its contents from what proves to be im- 
portant from the maintenance of spiritual and material culture in a 
prospective world community.”"5 Codification of international law 
“will do more harm than good.”’22® Lundstedt was thus one of the first 
to insist upon a re-examination of the prevailing notions of inter- 
national law. Since international law has no machinery for enforce- 
ment like municipal law it can scarcely be called law. “In the absence 
of any equivalent to the municipal legal machinery, the law of nations 
as a whole is nothing but metaphysical fancies.”""* He is unsparing in 
his attack on natural law. 





* Td. at xlvi-xlvii. 
8 LUNDSTEDT, SUPERSTITION OR RATIONALITY IN ACTION FoR PEACE 11 (1925). 


1 Td. at 8. 43 Td. at 164. 
4° Td. at 161. 4 Td, at 165. 
™ Td. at 169. 45 Td. at 233. 
43 7d, at 214-231. “8 Td. at 236. 


47 Lundstedt, The Responsibility of Legal Science for the Fate of Man and Na- 
tions, 10 N.Y.U.L.Q. Rev. 326, 334 (1933). For the views of one of the compara- 
tively few distinguished modern American writers doubting the status of international 
law as real law largely because of no effective sanctions see PATTERSON, JURISPRU- 
DENCE: MEN AND IDEAS OF THE LAW 172-178 (1953). 








606 WISCONSIN LAW REVIEW [Vol. 1956 


May, therefore the watchword of deliverance ring out over the 
world a thousandfold and again a thousandfold ; away with the 
conception of “Natural Law” founded on superstitions older than 
legal memory, and nowadays, at least in the relations between na- 
tions, the greatest curse of mankind !""8 


Lundstedt’s ideas on international law are not exclusively negative. 
A true community must rest on “a social spirit . . . developed by the 
maintenance of law, and its power to capture the public morale and 
carry it with it.”""® Before there could be a world community there 
must exist “a world-social spirit which suppresses . . . otherwise na- 
tural instincts to fight for . . . interests without taking into account 
the consequences to others,” and an effective and consistent enforce- 
ment of law, which must give prevailing weight to world interests over 
national interests in cases of conflict. Law as between states must 
correspond to the law within a state if peace is to be secured. Peace 
can “only flourish on the tomb of the idea of sovereignty and the other 
conceptions of the so-called Law of Nations.’*° He stresses the im- 
portance of recognizing the role of the individual in international 
law.171 

By legal science Lundstedt means “work which aims at the lucidity 
of realities.”'** Lundstedt does not believe that “there is in existence 
any legal theory whatever that has been elaborated on scientific meth- 
ods.” Such lucidity can never be reached by the aid of even the subtlest 
arguments “if these are based on metaphysical hypotheses.” Unfor- 
tunately all existing theories are “saturated with metaphysics.” This is 
true of the renascence of natural law as represented by Salleilles, Geny 
and Stammiler. It is true of the ideal law of Demogue. It is true of 
the legal positivism represented by Austin Jellinek and Duguit.** 
It is true even of the sociological jurisprudence of Roscoe Pound. 
And Kelsen is “a metaphysician of the most decided type.”!** Kelsen 
transfers law “to another world than that in which we live.” All jur- 





“* LUNDSTEDT, SUPERSTITION OR RATIONALITY IN ACTION FOR PEACE 239 (1925). 
For references to the adverse contemporary criticism of Lundstedt’s views see Truyol, 
Doctrines Contemporaines du Droit des Gens, 54 R.G.D. Int. P. 369-416, especially 
377-382 (1950). 

re yey SUPERSTITION OR RATIONALITY IN ACTION FOR PEACE 232 (1925). 

™ Id. at 239. 

™ Td. at 164-165. See Stone, Lecat Controts oF INTERNATIONAL CONFLICT liii-liv 
(1954). 

™ Lundstedt, The Responsibility of Legal Science for the Fate of Man and Na- 
tions, 10 N.Y.U.L.Q. Rev. 326 (1933). The italics are those of Lundstedt. 

*® Bergbohm also had long before Lundstedt attempted to show that all positivistic 
theories are heavily infected with natural law elements. BERGBOHM, JURISPRUDENZ 
UND RECHTSPHILOSOPHIE (1892). Bergbohm is frequently cited by Scandinavian 
legal philosophers. ‘ 

™ Td. at 327. 
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ists operate “with objective or absolute values.” But says Lundstedt 
there is no place for them in the world which exists in time and space. 
Hence to be consistent “one must assume a spiritual world side by side 
with the physical.” Legal science “stands with one leg in the world of 
realities, and with the other in a world which is held to lie beyond time 
and space, i.e., in metaphysics.”?*° The two worlds exist contemporan- 
eously side by side. But if this is the case, the spiritual world must be 
determined with regard to time and space. Hence, says Lundstedt, one 
cannot operate with an objective “ought.” 

Lundstedt’s psychological and iconoclastic approach is very far- 
reaching in its scope. 

There is no justice. Neither is there any objective “ought,” conse- 

quently neither any material law, i.e., legal commands. Thus the 

entire legal ideology—including legal rights and duties, wrongful- 
ness and lawfulness—goes up in smoke. Of course there are cer- 
tain realities behind legal ideology. But this itself is a superstruc- 
ture above realities made without empirical control, i.e., in the 
imagination.!*6 
He also states that the “judgment of justice” is the “expression of a 
feeling.”"'?? It does not follow that law and justice play a minor role. 
“Legal activity is actually indispensable for the existence of society. 

. .'128 He adds that as to legal activity in the proper sense “there is 
no other raison d étre for this activity, than its indispensability for the 
continuance of society.” 

Lundstedt has a number of interesting observations about values. 
“Judgments of value differ from proper judgments, because they are 
dependent on the feeling, in a positive or a negative direction, of the 
person who makes the judgment.”!*° He seems to make more clear 





8 Td. at 328. 

™ Lundstedt, Law and Justice: A Criticism of the Method of Justice, INTER- 
PRETATIONS Gs MopEeRN LecAL PHILOSOPHIES 450-451 (1947). The quoted statement 
is criticized by McKinnon, 33 A.B.A.J. 811 (1947); Wu, The Quest of Justice, 33 
fowa L. Rev. 1, 14 (1947). Sidney P. Simpson states that Lundstedt sets forth “an 
extreme analytical utilitarianism that at the same time out-Austins Austin and out- 
Kelsens Kelsen. . . .” Simpson, Roscoe Pound and Interpretations of Modern Legal 
Philosophies, 23 N.Y.U.L.Q. Rev. 393, 396 (1948). For criticism of Lundstedt’s 
views on rights in relation to economic determinism as expressed in The General 
Principles of Liability in Different Legal Systems, 2 Acta ACADEMIAE UNIVERSALIS 
JURISPRUDENTIAE COMPATATIVAE 367 (1935) see Pound, Fifty Years of Jurisprudence, 
51 Harv. L. Rev. 777, 781 (1938). 

™T Lundstedt, Law and Justice: A Criticism of the Method of Justice, INTERPRE- 
TATIONS OF MoperRN LecaL Purosoputes 451 (1947). Professor Edward Cahn re- 
gards the sense of injustice as partly rational and partly emotional. Cann, THE 
Sense oF InyusTIcEe 26 (1949). 

“SLundstedt, Law and Justice: A Criticism of the Method of Justice, INTERPRE- 
TATION OF MODERN LEGAL PHiLosopHies 475 (1949). 

™ Td. at 453. 
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than Hagerstroém that evaluations are possible. One should not “char- 
acterize as unscientific that fact as such that a judgment of value is 
expressed. All scientific activity actually presupposes evaluations to 
a greater or smaller extent. Scientific activity is thus not possible 
without evaluations. Then, one cannot suitably designate the activity 
of valuing in itself, as unscientific, even if it falls outside of the term 
‘science’.”18° Finally, he states: “That which I call ‘constructive jur- 
isprudence’ is a combination of scientific and evaluating activities.”1*1 

Lundstedt makes one of the clearest and most direct statements of 
the Scandinavian realists with respect to religion and religious beliefs. 


In maintaining that all sorts of metaphysics, in any branch of 
knowledge whatever, are in open opposition to science, it has not 
been my intention to argue against the religious belief in the su- 
pernatural. This is entirely beyond my subject. What I maintain 
is simply this : there is no scientific possibility of placing the super- 
natural within the world existing in time and space.13? 


Yet he asserts that “we must bear in mind the fact that the sentiments 
of justice have a particular power, based on a deep, sometimes well 
nigh religious, foundation in the feelings of man.’’2** 

Lundstedt, as has been seen, called legal science the lucidity of 
realities, thus offering a psychological or philosophical definition of 





” Td. at 477. Thus Julius Stone is perhaps somewhat harsh when he says: 

[For Lundstedt] value-judgments and judgments of justice in particular are 

subjective feelings not attainable or demonstrable by empirical methods. For 

Lundstedt, limiting reality as he does to spatial temporal objects, justice as thus 

sought and even as thought to be found, does not exist. But since a view of 

reality which ignores so constant and universal an attitude of man as that to- 

wards “justice, ” is not compelling and certainly fails of general acceptance, the 

Pag yee remains what justice may mean. 

INE, LEGAL CONTROLS OF INTERNATIONAL Conrurct 51 (1954). 

ou Lundstedt, Law and Justice: A Criticism of the Method of Justice, INTERPRE- 
TATIONS OF Mopern Lecat PHILosopHies 479 (1947). It has been pointed out that 
virtually all attempted definitions of jurisprudence “can be classified into those that 
emphasize its character as a science, those that stress its character as a philosophy, 
and those that recognize both these elements without particularly stressing either.” 
Rottschaefer, Legal Theory and the Practice of Law, 10 Munn. L. REv. 382, 383 
(1926). See ‘also Rottschaefer, Jurisprudence: Philosophy or Science, 11 Minn. L. 
Rev. 293 (1927). Similariy as to general philosophy Bertrand Russell points out that, 
historically, philosophy is “intermediate between science and religion. . A com- 
plete philosopher will have a concept of the ends to which life should be devoted, 
and will be in this sense religious; but he will be scientific because he thinks the 
pursuit of knowledge an essential part of the best life, and because he thinks know- 

necessary for the attainment of most of the things that he values. His moral 

and intellectual life are thus closely intertwined.” Russzett, How To Brecome A 
PuiLosopHer 15 (1952). For a recent Swedish discussion see AHLANDER, Ar yURI- 
DIKEN EN VETENSKAP (1950). 

™ Lundstedt, The Responsibility of Legal Science for the Fate of Man and Na- 
“7 NYULQ. Rev. 326, 330 (1933). 

at 33 
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legal science.** He seems to be passing over to a social psychological 
approach when he refers to “a certain psychological disposition in man, 
an instinct in him to build up a society and to maintain it in order to 
live there.””135 

He also offers a definition more exclusively from the point of view 
of sociology: “Legal science is the science of the conditions and forms 
of the social life of individuals, and of the life of societies, i.¢., of 
nations, one with another.”!%* It follows “that legal science is respon- 
sible partly for the shape of the social life of its own nation, and partly 
for the development of the relations between nations.” He points out 
that “the work of a man of legal science now includes, besides a purely 
epistemological or theoretical activity, also an activity aiming more 
practically and, as it were, more constructively at social life.’”18* Social 
considerations rather than ethical should form the sources of law. In 
fact he concludes that “the whole belief in equity and justice as a 
source of law is scientifically untenable.’”!** He prefers a “non- 
metaphysical, i.e., non-superstitious, basis of law” which can be found 
only in “prevailing valuations of what seems to be the best for the 
common good, for the social welfare.”1°® He admits that “prevailing 
social valuations” is “a very complicated conception.” Is he not bring- 
ing in moral values by the back door? He is sensitive to criticism of 
the vagueness of this approach,’* but insists that in his “Swedish 
writings [he has} devoted many hundreds of pages to the effort to ex- 
plain how the conception in question is to be understood and used.”4* 

Unfortunately no translations into English of such writings have 





™ Contemporary phenomenological philosophy attacks Lundstedt as being guilty 
of “naive empiricism.” It insists that reality lies in the psychological experience of 
phenomena rather than in their supposed independent existence. External realities. 
cannot be apprehended immediately. Apprehension can only be through the psycho- 
logical acts of the experience of men. See discussion in STONE, LEGAL CONTROLS OF 
INTERNATIONAL CONFLICT xlix (1954). 

* Lundstedt, The Relation Between Law and Equity, 25 Tut. L. Rev. 59, 68 
(1950). For a similar approach see EKELOr, STRAFFERET, SKADESTANDET OCH VITET 
23, 85, 92 (1942). Friedmann points out that “psychological and sociological fact- 
study” leads to “realist jurisprudence.” FrreEpMANN, LEGAL THEORY 136 (1947). 

* Lundstedt, The Responsibility of Legal Science for the Fate of Man and Na- 
tions, 10 N.Y.U.L.Q. Rev. 326, 331 (1933). 

** Tundstedt, Law and Justice: A Criticism of the Method of Justice, INTERPRE- 
TATIONS OF MopERN LEGAL PHILOSOPHIES 450, 476 (1947). 

** Lundstedt, The Relation Between Law and Equity, 25 Tut. L. Rev. 59 (1950). 

1 Td. at 65. Lundstedt objects at length to reliance on equity and justice as 
sources of law because this means that social valuations can make their influence felt. 
only indirectly. 

™ Rottschaefer, Legal Theory and the Practice of Law, 10 Minn. L. Rev. 382,. 
403 (1926). 

1 Lundstedt, The Relation Between Law and Equity, 25 Tuv. L. Rev. 59, 65 
(1950). See for example, LunpsTepT, 2 GRUNDLINIER I SKADESTANDRATTEN 549-604. 
(1944). 
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appeared. He poses and briefly answers the question “how law can be 
determined by social valuations” even though judgments of value have 
no direct contact with reality. In the first place social relations are 
themselves real facts. In the second place “our conceptions of reality 
cause the feelings or sentiments of which the value-judgments are 
expressions.””"42 In the third place people do not act at random, but 
act purposively ; their purposes depend on social valuations. He asserts 
that his views do not correspond with utilitarianism which overlooks 
“the fact that from the beginning to the end, the community organiza- 
tion presupposes the maintenance of law.”’ Much of utilitarianism is 
based “on a hidden law of nature,” for example, what Austin had to 
say about legal commands, rights, and duties. Apparently Lundstedt’s 
ideas are peculiar to Swedish jurisprudence for he states: 


Indeed, I have met outside of Sweden no philosopher of law and 
no legal writer who has, according to my humble opinion, really 
understood the relation between law and the senses of law, i.e., the 
senses of equity and justice. 

Like the other Scandinavian realists Lundstedt stresses the impact 
of law upon justice rather than the opposite.1** He concludes that “the 
idea of justice presupposes law.”'** Sentiments of justice apart from 
law have an “irrational fantastic character.”” He admits, however, that 
if the sentiments of justice were not taken into the service of the legal 
machinery, “the social function of laws could not be realized.” Law 
does not affect the conduct of man only by means of conscious reflec- 
tion. “The effect most important on man’s conduct in society comes 
from the contact that divers rules of law are capable of establishing 
with certain chords in the emotional life of man.”!*° This is particu- 
larly true of criminal law. The criminal law seizes the general moral 
instincts and places them with it over against crimes. In a lesser degree 





™ Lundstedt, The Relation Between Law and Equity, 25 Tur. L. Rev. 59, 65 
(1950). 

** The idea was not necessarily original with the Scandinavians. Professor A. V. 
Dicey said more than forty years ago that “no facts play a more important part in 
the creation of opinion than laws themselves.” Dicey, Retarion BETWEEN LAW 
AND OPINION IN ENGLAND IN THE NINETEENTH CENTURY 465 (2d ed. 1914). Kant 
recognized the impact of law upon ethics. See PATTERSON, JURISPRUDENCE: MEN 
AND IDEAS IN THE LAw 385 (1953). Hobbes asserted that morality arose as a result 
of law. Getrett, History or Poritica, THoucut 219 (1924). For recent state- 
ments that law has strong influence on morality see M. R. Conen, Reason anp Law 
164 (1950); Goble, Nature, Man and Law: The True Natural Law, 41 A.B.A.J. 
403, 478 (1955). 

™ Lundstedt, The Responsibility of Legal Science for the Fate of Man and Na- 
tions, 10 N.Y.U.L.Q. Rev. 326, 332 (1932). 

* Lundstedt, The Relation Between Law and Equity, 25 Tur. L. Rev. 59, 67 


(1950). 
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this is true of tort liability based on fault. Criminal law and tort law 
outside of their own provinces influence people to act in accordance 
with law and to keep their agreements and promises. Lundstedt admits 
that there is a “kind of interaction between the common sense of jus- 
tice and the contents of the rules of law.’’4** But if the “legal machinery 
stopped functioning the sense of equity and justice would lose all bear- 
ing and control.” Individual interests would profit at the expense of 
social interests. 

The Swedish realist school has at this point made a considerable 
contribution. As Professor Lon Fuller states: 


It has been the service of a vigorous Swedish school of legal 
thought to bring home to us a realization of the extent to which 
the law, particularly judge-made law, shapes common morality. 
They have shown us how false is the common picture according to 
which there exists outside the law, and wholly independent of it, 
a body of moral precepts which exerts a kind of one-way gravita- 
tional pull on the law, against which the law operates a constant 
inertia, so that it lags always behind morality and only meets those 
minimum ethical demands which relate to the most pressing social 
needs. The whole “extra-legal” body of moral precepts is to a 
large extent compounded of paper and ink and philosophic imagi- 
nation.147 
What relation does Lundstedt bear to American legal realism? The 
continental writer Kornfeld in the spirit of the American realist school 
drew a distinction between legal principles which are only subjective 
ideals and legal rules which in fact get themselves realized in the 
actions of men. Lundstedt points out that Kornfeld never produced 
an illustration of what he labels a legal rule, hence his program for an 
exclusively factual description of legal phenomena was never put to 
the test of practical application.’** 


Karl Olivecrona 


The second Swede to attract a great deal of attention in Great 
Britain and America was Karl Olivecrona, Professor of Law at the 
University of Lund. His book, Law as Fact, published in 1939, was 
widely reviewed in English and American law periodicals.‘ In 1950 





™® Td. at 69. 

7 FULLER, THE LAw IN Quest oF ITSELF 135-136 (1940). The latest English text 
on jurisprudence accepts the Swedish realist view. HucGHEs, JURISPRUDENCE 170 
(1955). And see St. John-Stevas, Book Review, 19 Mopern L. Rev. 218 (1956). 

*® LUNDSTEDT, 1 DIE UNWISSENSCHAFLICHKEIT DER RECHTSWISSENSCHAFT 325 
(1932). 

*® Pennock, Book Review, 34 AM. Pot. Sct. Rev. 177 (1940); Book Review, 7 
Cams. L, J. 425 (1941) ; Radin, Book Review, 53 Harv. L. Rev. 507 (1940) ; Book 
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Lundstedt asserted that Olivecrona “has no superior in the Scandinav- 
ian countries in the field of legal philosophy.”*° His writings indicate 
that he had a much closer acquaintance with English and American 
legal literature than did Hagerstrém and Lundstedt. 

Olivecrona agrees very largely with his predecessors Hagerstrom 
and Lundstedt, but is less pugnacious and more modest in tone. One 
of his main contributions is to give an intelligible picture of their 
positive or constructive ideas. This is important because so many of 
their ideas were negative and destructive. Like Hagerstrom and 
Lundstedt, he did not lay as much emphasis on judicial valuation as 
many other writers of his time.’*! Instead he attempted a highly real- 
istic analysis of the legal process. In his principal work in English, 
Law as Facet, his purpose was to offer an account of the legal system 
in which the factual element is treated as fact.15? He finds the facts 
of law to be in essence psychological. 

He commences his book with the problem of why law is binding.1®* 
It is not binding simply because disagreeable consequences follow its 





Review, 52 Juri. Rev. 90 (1940); Cohn, Book Review, 6 Mopern L. Rev. 175 
(1943) ; Yntema, Jurisprudence on Parade, 39 Micu. L. Rev. 1154, 1171-1174 (1941). 
Professor Sidney P. Simpson states in his article, Roscoe Pound and Interpretations 
of Modern Legal Philosophies, 23 N.Y.U.L.Q. Rev. 393, 396-397 (1948): “The 
Swedish school represented by Lundstedt and Olivecrona deserves to be better known 
in the United States than it is. The publication in English in 1925 of Lundstedt’s 
Superstition or Rationality in Action for Peace? was not in itself a sufficient intro- 
duction to this aspect of Continental juristic thought; but Olivecrona’s volume 
entitled (like his present essay) Law as Fact is now available in English and has 
been since 1939.” 

* Lundstedt, Book Review, 35 SVENSK JURISTTIDNING 127, 129 (1950). On the 
other hand Julius Stone states: “The most important legal theorist allied to Lund- 
‘stedt is Karl Olivecrona.” Stone, Lecat ConTROLS OF INTERNATIONAL CONFLICT xlv, 
n.66 (1954). 

** Olivecrona’s conclusions that all ethical valuations are subjective and belong 

“to a field of social struggle, not to the domain of science” . . . and that “the 

problem put to legal philosophy is, on principle, insoluble” . . . may not be 

pleasing to the tender-minded (and indeed may not be true), but it will take 

more than wishful thinking to exorcise them. 
Simpson, Roscoe Pound and Interpretations of Modern Legal Philosophies, 23 
N.Y.U.L.Q. Rev. 393, 396, n.18 (1948). Morris R. Cohen has remarked: “Explicit 
recognition of ethical issues does not seem to find favor in contemporary legal real- 
ism.” Coen, AMERICAN THOUGHT 178 (1954). But Friedmann regards as absurd 
that realists rely only on scientific fact study “to the exclusion of legal ideals.” Frrep- 
Mann, Lecat THeory, p. 193 (1947). And see PATTERSON, JURISPRUDENCE: MEN 
AND IDEAS IN THE LAW 552-554 (1953). 

™ He is not always clear as to what he means by fact. In Orrvecrona, Law as 
Facr 11 (1939) he refers to the “idea of the binding force” of law. Later he says: 
“What then is the binding force of law? It is obviously not a fact.” Jd. at 14. 
Then he says: “The words printed in the law books are certainly facts and so are 
the ideas evolved in the mind of the reader by these words.” Jd. at 20. 

**In a later writing he states: “The chief aim of legal philosophy has generally 
been to show some basis for the law’s activity, a reason for its ‘binding force’.” See 
Olivecrona, Law as Fact, INTERPRETATIONS OF Mopern Lecat PHILOsopHiEs 542 


(1947). 
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violation. It is not binding simply because of a feeling that it is bind- 
ing since it remains binding even though there be no such feeling. It 
is not binding because of any other fact which can be observed. There- 
fore he concludes that its bindingness is an imaginary idea in the minds 
of human beings to which nothing in the external world corresponds. 
Another consequence is that it is not scientific to accept the notions 
that law has inherent authority either as natural law, or as a normative 
system, or as the will of the state. He then reveals his notion as to 
what law is. It consists of independent imperatives which set up pat- 
terns of behavior for those whom the lawmakers wish to influence. 
Its rules consist of “ideas of imaginary actions by people (e.g. judges) 
in imaginary situations.”** The rules are set forth in imperative form 
to obtain the desired result of obedience and compliance. They are 
independent imperatives rather than commands because nobody com- 
mands them. They are not created by the state since the state does not 
exist apart from law. His idea as to imperatives has not gone without 
criticism. A Swedish lawyer has pointed out that when one uses the 
word “imperative” one implies something before the imperative, that 
is, that someone commands ; hence the statement may be regarded as 
meaningless.155 

Olivecrona arrives at some iconoclastic conclusions as to the nature 
of a rule of law. 


We are dimly conscious of a permanent existence of the rules of 
law. We talk of them as if they were always there as permanent 
entities. But this is not exact. It is impossible to ascribe a per- 
manent existence to a rule of law or to any other rule. A rule 
exists only as the content of a notion in a human being. No notion 
of this kind is permanently present in the mind of anyone.1*¢ 


He concludes that rules of law are not established in a mystical 





* Orivecrona, Law as Fact 29 (1939). The italics are those of Olivecrona. The 
ideas of Professor Joseph W. Bingham are thought to be similar to those of the 
Scandinavian realist school. PATTERSON, JURISPRUDENCE: MEN AND IDEAS IN THE 
Law 37-38 (1953). 

* Strahl, Idealism och Realism i Rattsvetenskapen, 26 SVENSK JURISTTIDNING 302, 
309 (1941). Strahl also points out that when Olivecrona asserts that rules of law 
are factual rules in human dealings, he had been preceded by the Swedish writers 
N. F. Stjernberg in 1902 and Lundstedt in 1930. 

“ Oxivecrona, Law as Facr 47-48 (1939). A British lawyer in criticizing this 
statement says: 

This may hold of legal norms, but rules of law as defined are continuously exist- 

ing probabilities continuously being realized. Such realization, in the occurrence 

or non-occurrence of predicted sanction-probabilities, may be said to verify the 
statement of a rule. 
aay Concept of a Lawyer’s Jurisprudence, 11 Cams. L, J. 404, 416, n.35 
3). 
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manner. Law is not something physical nor metaphysical. Rather it is 
a question of cause and effect on a psychological level. 


Everywhere there exists a set of ideas concerning the government 
of the country, ideas which are conceived as “binding” and im- 
plicitly obeyed. According to them certain persons are appointed 
to wield supreme power as kings, ministers, or members of par- 
liament, etc. From this their actual power obtains. The general 
attitude towards the constitution places them in key-positions, 
enabling them to put pressure on their fellow citizens and generally 
to direct their actions in some respects.** 


It follows that the creation of legal rules is determined by the ap- 
propriate act of the persons in whom the power to legislate is vested 
by the constitution. 

This conception of law involves a number of corollaries of tre- 
mendous significance in legal analysis. Legal duties are imaginary. 
What exists in fact are certain feelings of obligation with which the 
idea of an imaginary bond is associated. Legal rights are also im- 
aginary.2°* The notion of legal rights corresponds to no external 
facts.°® But ideas of duty and right are important as they facilitate 
the creation of patterns of conduct by law. The idea of duty results 
in obedience, while the idea of right avoids the need for detailed and 
complicated statutes. This approach may be criticized as nominalistic. 
But to answer it, one must demonstrate what reality in fact, other than 
imaginary ideas, rights and duties, represents. Olivecrona, like Hager- 
strom, may be said to go further than the American realists in their 
attitude toward rights. As Professor Hart has pointed out: 


Thus the American Realists striving to give us an answer in terms 
of plain fact tell us that a right is a term by which we describe the 
prophecies we make of the probable behavior of courts or officials ; 
the Scandinavian jurists after dealing the Realist theory blows that 
might well be thought fatal (if these matters were strictly judged) 
say that a right is nothing real at all but an ideal or fictitious or 
imaginary power, and then join with their opponents to denigrate 





** Orivecrona, Law as Fact 53 (1939). 

*8 “We hit the mark when we define a right as a power of some kind but this 
power does not exist in the real world . . . it is not identical with the actual control 

. exercised by the owner and with his actual ability to set the legal machinery in 
motion. It is a fictitious power, an ideal or imaginary power.” Jd. at 90. 

“Tt is impossible to find any facts that correspond to the idea of a right. The 
right eludes every attempt to pin it down and place it among the facts of social life, 
though connected with the facts . . . the right is in essence something different from 
the facts.” Jd. at 88-89. This statement is said to illustrate “the great anomaly of 
legal language—our inability to define its crucial words in terms of ordinary factual 
counterparts.” Hart, Definition and Theory in Jurisprudence, 70 L.Q. Rev. 37, 41 
(1954). 
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the older type of theory that a right is an “objective reality” —an 
invisible entity existing apart from the behavior of men. 


Possibly the most important corollary of Olivecrona’s approach to 
law is the relation between law and force. In the name of law state 
officials are constantly applying force in each community. Without it 
society could not continue to exist. The classless society of Marxism 
not requiring law or force is an impossibility. The more effective the 
application of force is, the less resort there is to violence in fact. Its 
chief effects are thus latent and indirect. 


This unbending pressure on millions and millions of people, keep- 
ing their actions within certain boundaries, is of infinitely greater 
importance for the community than the immediate effects of the 
sanctions applied. The sufferings of some thousands of criminals, 
the transfer of property in a number of cases from debtors to 
creditors, is a small matter in comparison with the fact that people 
in general abstain from the actions labelled as crimes, pay their 
debts, etc.1® 


It is the fear of sanctions which is the psychological basis of obedience 
to law. Like Hagerstrém and Lundstedt he concludes that law has 
more influence on‘moral standards than moral standards on law. He 
does not clearly deny that there is an innate morality independent of 
law.1®2 Force cannot be disassociated from law although like fire it 
may be dangerous when not controlled. From a practical standpoint 
the problem is how force can best be used for common ends. The 
“reign of law” is best secured when force is monopolized by an organ- 
ization and when its use by the organization is controlled by rules. 
Possibly Olivecrona has overemphasized the role of force in law. 
Many would agree with the late Professor Radin “that the vast body of 
legal acts take place not only without fear of the sheriff but without 
knowledge of him.”1* The law deals with marginal situations recog- 
nized as abnormal by society itself. For the most part, human experi- 
ence is non-legal and untouched by lawyers. The law has no exclusive 
jurisdiction over experience. As Radin has stated: “To do what we 
ought to do and leave undone what we ought not to do is nearly the 





Id. at 39-40. 

* OrivecroNnA, Law as Fact 142 (1939). 

% “Moral ideas are certainly prominent among the motives that dictate new laws. 
. . . But these moral ideas are obviously only one motive among many. There are 
other driving forces, such as self-interest, and it is hardly necessary to point out how 
readily moral ideas serve as a cloak for such interests.” Id. at 162. 

Radin, Book Review, 53 Harv. L. Rev. 507, 508 (1940). The British poet Oliver 
Goldsmith wrote: 

How small, of all that human hearts endure, 

That part which law or kings can cause or cure. 
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whole duty of man. If law does all this, what is the function of ethics, 
of religion, of morals, of education?’’?** The tendency to give but 
smal! scope to morals and ethics and to take a cynical view of human 
nature is not new. It was examined at considerable length in Plato’s 
Gorgias. Jhering had said: “It is not the sense of right that has 
produced law, but it is law that has produced the sense of right.’’2® 

It may be that Olivecrona has given greater emphasis to the roles of 
law and force than the facts warrant. It is clear, however, that he is 
no admirer of force per se. In one of his finest statements he remarks: 


[I]t is a notable achievement of Western Civilization that state 
force has been actually harnessed in such a way that it cannot, 
practically speaking, be used otherwise than according to rules of 
law under the direction, or subject to the control, of judges who 
are independent of the government. We have been used to taking 
this situation for granted. It could, perhaps, with more reason be 
regarded as almost a miracle. It is the result of the labors of cen- 
turies, a clockwork of the finest and most intricate kind. To re- 
store it, if once destroyed, would be no easy task. In order to 
keep it going in spite of the upheavals of our time, scientific inves- 
tigation of its actual construction should be a valuable help.*® 


Olivecrona like Lundstedt insists that international law in some 
cases incites to violence. While the idea of rights may serve a useful 
psychological function in municipal law, it becomes dangerous in inter- 
national law when stated in the form that it is necessary and proper for 
each state to vindicate its rights by its own force. Furthermore the 
system of sanctions is ineffectual. 

Olivercrona’s most recent publication in English is a discussion of 
realism and idealism.’ 


Realism tends to regard all legal phenomena as part of the exist- 
ing social order, that is to say, as being purely factual. Therefore, 
realism as such means observation, fact-gathering, and analysis, 
but not valuation. Legal science as a whole becomes part of social 
science. . . . Idealism, on the contrary, is founded on the tenet 





** Rapin, Law as LociIc AND EXPERIENCE 18 (1940). 

** The Norwegian legal philosopher Castberg concludes that the “likeness between 
the moral learnings of Hagerstrém and the sophists is more striking than the un- 
likeness. They both fail to say anything about duty and value, which shall objec- 
tively prevail, independent of the valuing persons.” CasTBERG, FRA STATSLIVETS 
PROBLEMER 117 (1953). For a like view of Hagerstrém see Cassirer, AXEL HAGER- 
sTROM, Ere StupIe UBER DIE SCHWEDISCHE PHILOSOPHIE DER GEGENWART (1939). 

* Quoted in Stone, THE PRoviNcE AND FuNCTION oF Law 301, n.11 (1950). 

** Olivecrona, Law as Fact, INTERPRETATIONS OF MopERN LEGAL PHILosopuHtes 542, 
556 (1947). 

** Olivecrona, Realism and Idealism: Some Reflections on the Cardinal Point in 


Legal Philosophy, 26 N.Y.U.L. Rev. 120 (1951). 
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that law signifies something more than merely a set of social facts. 
Law is held to include an ought. . . . The ought is necessarily 
based on some value. Legal philosophy, therefore, becomes valu- 
ating if it starts from the assumption of the ought. Its chief con- 
cern will be to give adequate grounds for the legal ought as the 
binding force of the law. This inevitably leads to a search for the 
true or ideal law which is supposed to lie at the basis of positive 
law. .. . Thus, legal philosophy purports to judge and guide 
legal policy. Factual material must naturally be adduced since 
valuation does not proceed in a vacuum. But the essential philo- 
sophical task will be evaluation itself and the exposition of prin- 
ciples derived from it. 


The Swedish school of realists criticized not merely idealism but 
also positivism. Olivecrona points out that the positivists in “their 
intentions” were realists.1*° They “sought to explain the law that 
really does exist.”” But they conceived legal rules “as commands issued 
by the sovereign authority.” They sometimes spoke of the state or 
the will of the people as sovereign. The positivists sought to “ground 
law on historical facts and not on a-prioristic principles.”17° But un- 
fortunately they assume a “right to rule in the law-giving authority.” 
This assumption “leads to a search for true principles of justice or 
natural law.” Modern realism on the other hand seeks to give “a 
consistently factual explanation of the law without immixture of an 
ought.” Realism is psychological and sociological in its approaches.1™ 
Under the psychological approach law consists “only of a sum of sub- 
jective representations.” The sociological cannot be summarized in a 
brief formula but its characteristic feature is that “law is identified 
with a set of social facts.” 

Lionel Trilling has recently stated that “our culture is obsessively 
committed to fact.”!7* The Scandinavian realists seem to adopt “theo- 
ries which identify the criterion of justice with the observed facts of 
social life.”4*8 They resemble Duguit when he asserted that his cri- 
terion, “the objective law,” “emerged spontaneously from the social 
solidarity manifested in the facts of social life.” They tdentify “good 
law” with “fact.” They take the position that legal rules are com- 





1 Id. at 121. 

* Td. at 124. 

*"Tn a previous writing he had stated: “A unified and realistic legal science is 
obviously a branch of social science. No fixed boundaries in relation to psychology, 
sociology, and economics can be recognized. Only the metaphysical conceptions have 
engendered the doctrine that legal science should move within another phase of 
reality than social science in general.” Olivecrona, Law as Fact, INTERPRETATIONS OF 
Mopern Lecat Puitosoputies 542, 555 (1947). 

*® TRILLING, THE Opposinc SELF 67 (1955). 

1® Stone, THE PROVINCE AND FuNCTION OF Law 372 (1950). 
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pletely vindicated by the fact that they are necessary to the existence 
of the community. They seem to imply that once the facts are cata- 
logued and analyzed the just solution will emerge as the dictate of 
“public welfare.” 


As Professor Stone points out, 

the sole reliance upon existential facts claimed by positivists like 
Duguit conceals, as we have seen, an unavowed use of ideal pre- 
suppositions—it is “crypto-idealist.” In short their validity as 
theories of justice is one thing: their social-psychological origins 
and effects through men’s minds and emotions in particular social 
contexts are another.’™* 

The problem of justice cannot be avoided by concentration on facts. 


As Professor Stone has so well stated it: 


Dissatisfied therefore as we may be with any particular theory, it 
still is not possible to withdraw attention from “justice” and seek 
an answer merely in “social facts.” There is no escape from the 
necessity of applying often in the administration of law, and al- 
ways in the making of it, some view of the nature of justice.1™ 


Olivecrona regards Kelsen’s pure theory of law as standing midway 
between realism and idealism. On the one hand it is positivistic and 
thus leaning towards realism in that it refers all legal norms to a 
supreme law-giving authority. On the other hand it is idealistic in 
that it adheres to the notion that legal norms constitute an ought. At 
the same time it insists that the legal ought is not derived from natural 
law. Thus the pure theory, like realism, joins issue with idealism in 
its natural law form. The pure theory prides itself on being strictly 
scientific when it aims at cognition of positive law. In the view of 
Olivecrona “it seems impossible to find a basis for the legal ought 
without having recourse to natural law.’2"6 Kelsen sets up a basic 
norm the validity of which cannot be derived from another norm. The 
validity of the constitution of a state derives from this norm. Kelsen 
says that the basic norm is not “valid because it is created in a certain 
way by a legal act, but it is valid because it is presupposed to be valid.” 





** Td. at 373. 

*8 Td. at 784. The italics are those of Professor Stone. See also Rottschaefer, Legal 
Theory and the Practice of Law, 10 Mrnn. L. Rev. 382, 401, 404 (1926). Professor 
Lon Fuller concludes: “There is in reality no pure fact of law, and no pattern of 
official behavior, that is separable from the objects sought by judges and legisla- 
tors. The concept has about as much substance as the word ‘however’ standing in 
the middle of a blank page.” Fuller, The Place and Uses of Jurisprudence in the 
Law School Curriculum, 1 J. Lecat Ep. 495, 503 n.6 (1949). 

** Olivecrona, Realism and Idealism: Some Reflections on the Cardinal Point in 
Legal Philosophy, 26 N.Y.U.L. Rev. 120, 125 (1951). 
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Olivecrona concludes that this “seems to amount to a declaration of 
bankruptcy on the part of the pure theory of law. . . . The corner- 
stone of the theory is the empty phrase that the basic norm is valid 
because it is presupposed to be valid.”27" 

With respect to a preference between idealism and realism Olive- 
crona states: 


The choice does not seem difficult to me. It is obvious that no 
principles of natural law can be scientifically established for the 
simple reason that no ought can be derived from facts. Further- 
more, every form of idealism appears to lack consistency. If we 
follow up such theories to their ultimate propositions, we sooner 
or later arrive at a point where confusion between fact and ought 
occurs. To take a classical example: the actual tendency of men 
to build societies is equated with an obligation to respect the fun- 
damental rules necessary for communal life.1*® 


Olivecrona admits that it is difficult to conceive law without an ought 
and that this difficulty has the result that “attempts at realism have 
often deviated into idealism.” But he regards this difficulty as only an 
apparent one. His solution consists of “making a careful distinction 
between cognition on the one hand and valuation on the other, and 
allowing them their respective spheres.” It is important to note that 
while he objects to the “objective ought” he does not object to our 
“ideas of the ought.”?”® He states: 


As social beings, we all of us have a complex of ideas on what we, 
and other people, ought, or ought not to do. Without such ideas, 
we simply could not live in a community. They are essential to 
our character as human beings ; and we must reckon them as part 
of our innermost personality.1®° 


Olivecrona much more than his predecessors Hagerstrom and Lund- 
stedt moves in the direction of a compromise with idealism. In the 
first place when he defines law as consisting of “independent impera- 
tives” he is disassociating realism from the command theory of posi- 





™ Td. at 128. 

*8 Td. at 129. For a comparison of the views of Olivecrona and Kelsen see Sayre, 
Normative Elements in the Law, 38 Iowa L. Rev. 44, 46-47 (1952). Sayre concludes: 
“Tt would seem that the law-as-fact people are closer to an honest statement of the 
law than the normative thinkers. Surely the substance of the law in fact is more 
significant than its mere outside, But it does go too far in denying the proper place 
of the actual relation of one fact to another.” Jd. at 47. 

*” Olivecrona, Realism and Idealism: Some Reflections on the Cardinal Point in 
— a 26 N.Y.U.L. Rev. 120, 131 (1951). 

. at 130. 
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tivism.*! In the second place the coercion theory is to a considerable 
extent balanced by a theory of recognition. The operation of force 
and ethical standards mutually react upon each other. He explains 
law, its binding force, rights and duties as facts. Thus to a considerable 
extent he mitigates his first thesis that there is nothing corresponding 
to them in the external world. The distinction between realism and 
idealism is reduced to that between belief in ideas and ideals. And 
even this distinction is diminished by his psychological interpretation 
of the legal order. When he speaks about control of force by rules 
being required by the reign of law, he is referring to ideas which are 
not simply imaginary. 


Contemporary Swedish Legal Philosophers 


Of the most recent writers in Sweden four deserve mention: Per 
Olof Ekelof, professor of law at the University of Uppsala, Ivar 
Strahl, a public official, Anders Wedberg, and Ingemar Hedenius, pro- 
fessor of philosophy at the University of Uppsala. The first three 
have been carrying on a discussion of legal conceptions somewhat in 
the manner of Hohfeld.’*? Their articles are contributions to semantic 
analysis of legal terms.1** 

Hedenius has shown that Hagerstrom is even more radical than the 
sophists of ancient days.1** The sophists asserted that a judgment of 
value could only represent a subjective standpoint. Hagerstrom 
denied the validity of the subjective standpoint as well. Hedenius has 
made an interesting attempt to solve the problem of the function of the 
judge under the Swedish realist philosophy. A valid rule of law can 
“be nothing other than a rule of action, which applies factually, a cus- 
tom which is generally followed by certain persons in authority.”!% 





* He also points out: “If the commanding authority is said to be the state, the 
explanation is circular; for the existence of the state presupposes law.” Jd. at 122. 
He adds that the “will of the people” as supreme legal authority is “a metaphorical 
expression for the fact that certain decrees issued through the so-called representa- 
tives of the people are held to be based on the common interest and to be binding 
for all. Representation is, however, instituted by legal rules, and so is the form of 
issuing decrees.” Jd. at 123. Compare my discussion of the concept of the people as 
sovereign. OrFIELD, THE AMENDING OF THE FEDERAL CONSTITUTION 141-148 (1942). 

* ECKHOFF, RETTSVESEN oc RetrTsviTeNnsKaP I U.S.A. 297 (1953). 

8 Ekelof, Juridisk slutledning och terminologi, TIDSSKRIFT FOR RETTSVITENSKAP 211 
(1945); Till frdgan om rattighedsbegreppet, id at 481-514 (1947); Om begagnadet 
ev termen rattighet inom juridiken, FestsSKRIFT TILLAGNAD BIRGER EKEBERG 151-177 
(1950) ; Ar termen rattighet ett syntaktisk hjalpmedel utan mening?, SKRIFTER TILL- 
AGNAD VitHELM Luwnostept 549-549 (1953); Strahl, Till frégan om rattighetsbeg- 
reppet, TIDSSKRIFT FOR RETTSVITENSKAP 204 (1946) : Wedberg, Logical Analysis of 
Legal Science, THEORIA 246-275 (1951). 

Hedenius, THEortA 318 (1939). 
4° HEDENIUS, Om RATT OCH MOPAL 87 (1941). 
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By law-suits we mean “that sort of action which is followed by sanc- 
tions in accordance with the rules of action belonging to the system of 
social customs which we call the legal order.’’8* Legal definitions and 
determinations are as far as their contents go meaningless “printed 
phrases.” They may support genuine legal propositions or they may 
support legal propositions which are not genuine in social reality.1*7 
The fact that a rule prevails or is valid is in the last analysis “a hypo- 
thetical fact.” 


That a rule prevails, that theft is punished by imprisonment, is 
tantamount that a person stole and was arrested and was prose- 
cuted and was proved to be guilty, so that the authorities sentenced 
him to prison.*** 


Hedenius like Lundstedt regards law as social fact. He attempts to 
solve the problem of the erroneous judgment, a stumbling block for 
realist legal philosophy to which he belongs. For example if a person 
steals, it is not certain that he will be sentenced to prison. In fact he 
may be acquitted or not prosecuted. The reaction of society, which is 
the most characteristic form of expression of the law, is therefore 
conditioned on the factual circumstance that “the judge applies the 
determinations which according to prevalent juridical conceptions is 
indicated as binding.’’®® Hedenius concludes that law is being applied 
only if the judge follows these generally recognized determinations. 
The realization of the law occurs through the application of these de- 
terminations. All this shows that Hedenius is really saying that law 
is not identical with something that happens in fact, but rather with 
determinations which are indicated as binding. But this is none other 
than the usual positivistic learning which has been expressed countless 
times in the German and Scandinavian jurisprudence of the last gen- 
eration.!*° 

It is not at all clear that the Uppsala school has won acceptance even 
in the Scandinavian states or in Sweden itself. A Swedish writer has 
concluded that while it has raised radical issues and influenced people 
and attitudes, it has received more opposition than support.!®! There 





* Td. at 88. 

*7 Td. at 63-66. 

*8 Td. at 100. 

* Td. at 102. 

* See Castberg’s criticism of the views of Hedenius in CASTBERG, FRA STATSLIVETS 
RETTSPROBLEMER 135-137, 154-155 (1953). 

™ Strahl, Idealism och Realism i Rattsvetenskapen, 26 SVENSK JURISTIDNING 302, 
303 (1941). Mr. Strahl is now a professor of law at the University of Uppsala. He 
contributed the report from Sweden on the teaching of the theory and philosophy of 
Jaw in Sweden contained in E1IsENMANN, THE UNIVERSITY TEACHING OF SOCIAL 
Scrences: Law (1954) published by UNESCO. 
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has been but a short interval between considering the school as first 
paradoxical and then trivial. If law is what is factually done in human 
dealings, then jurisprudence should study those dealings, yet, the 
Uppsala school has failed to do this.1°? While the school is critical of 
concepts of rights and duties, on some occasions some of its members 
discuss and treat them like others who are not critical.1® 

What are the main ideas and approaches of the Uppsala school? It 
repeatedly challenges the notion that law is will.1% It asserts that 
rights and duties do not exist in reality. It particularly deplores the 
use of rights and duties in international law since this produces un- 
necessary conflicts and makes compromise more difficult. Criminal 
law should be based on moral principles. The mysticism of the law 
should be eliminated. Law consists of social psychological facts. There 
are repeated attacks on metaphysical approaches. Freedom of the will 
is largely rejected. Surprisingly the school has little to offer from a 
politico-economic point of view. During the past generation one of 
the greatest challenges to juristic thinking arises out of various mani- 
festations of socialism. Labor parties have long been dominant in all 
the Scandinavian states except Iceland. Social ownership and opera- 
tion of the means of production is the change which calls for new 
thinking. There has been no adequate analysis of this departure and 
no adequate assimilation of its consequences in the body of philosophic 
thinking.1** 

Certainly one of the most important contributions of the Uppsala 
school has been in the field of psychology. And psychology is of 
fundamental importance to the law. The psychology of individual 
human beings is transformed by their external environment. Legal 
and social development are not directly correlated ; correlation occurs 
through psychological changes. As Professor Stone has put it: “Both 
on the side of power and on that of men’s ‘use and wont’ or socio- 
ethical convictions, psychological processes are deeply involved. And, 
for the future, understanding of the law must grow with that of psy- 
chology.”2% 





™ Strahl, Idealism och Realism i Rattsvetenskapen, 26 SVENSK JURISDITNING 302, 
305 (1941). 

8 Td. at 311. 

™ For a short summary of the Uppsala school see id. at 304-305. 

*““ The best book on social welfare is FREEDOM AND WELFARE (1953) published by 
the ministries of social affairs of the five Scandinavian states, It is not philosophical 
in character. Philosophical questions are raised in Norptsk Democrat a edited 
by Professors Hal Koch and Alf Ross of the University of Copenhagen. See the 
nal adda) of the two books in Arestad, Book Review, 28 SCANDINAVIAN STUDIES 33 

eb. 1956). 

 SToNnE, THE PROVINCE AND Function oF Law 667 (1950). 
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Recently it has been suggested that the Uppsala school “posed the 
same problem as Petrazhitsky, the problem of a realistic interpretation 
of law on a psychological basis. They try to replace the objective 
‘ought to be’ (belonging to the realm of ideas) with the subjective 
experience of right and duty.” But “contrary to Petrazhitsky, the 
Scandinavians are not inclined to expend the concept of law to cover 
what the latter called intuitive law and unofficial law.”!®" Possibly the 
Scandinavians did not have direct access to his writings. Very few 
of them cite his writings.1°* Olivecrona has written a criticism of his 
work. 


CoNCLUSION 


Prior to the twentieth century Scandinavian legal philosophy did 
not play a large role in the legal philosophy of the western world. This 
was true also of general philosophy. Harald H@ffding, the great 
Danish philosopher, states : 


It is only in connection with a very few points that the general 
history of philosophy has occasion to linger with Scandinavian 
thinkers, and this section will perhaps, in the eyes of many, find 
its explanation and justification only in the nationality of the 
writer. The philosophical movement in the North consisted for 
the most part in the more or less independent appropriation of 
philosophical ideas which had been developed in larger countries ; 
an appropriation which was certainly of great importance for the 
course of mental development in the North itself, but which 
brought about no results of any moment for that of thought in 
general.2 


An American of Norwegian descent has arrived at a similar con- 
clusion. Bryn J. Hovde states: 


Scandinavians have been content to follow the philosophical cur- 
rents of the western world, subjecting them to critical analysis, 
altering them somewhat in detail, and applying them practically. 
On the other hand it needs to be noted that Scandinavian life has 
furnished the same basis for the development of philosophy as the 





, ** Introduction by Timasheff to Law AND Moratiry: Leon PETRAZYCKI, xxxiv 
1955). 

Td. at Xxxv. 

8 One of the few is the Finnish philosopher Otto Brusiin. See Brusun, User pas 
JURISTISCHE DENKEN (1951). And he may have influenced Alf Ross. PATTERSON, 
JURISPRUDENCE: MEN AND IDEAs OF THE Law 81 (1953). 

 Olivecrona, Is a sociological explanation of law possible? 14 THeorta 167 (1948). 
For a comparison of the views of Olivecrona and Petrazhitsky see Jentes, Book Re- 
view, 54 Mic. L. REv. 160, 161-162 (1955). 

*” H¢FFpING, 2 A History or MopERN PHILosopHy 283 (1955). 
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rest of Europe. If they have given the world no startling, original, 
complete system of thought—no Kant, no Hegel, no Mill,—they 
may properly claim to have participated creditably in the spade- 
work. In this respect, too, they have been a part of the advancing 
army of European civilization and not merely its camp follow- 
ers. 

The Scandinavian legal philosophy of the twentieth century has 
made a far greater impact on the rest of the world. It is true enough 
that no Dane has become so well known as Hans Christian Andersen, 
no Finn as Jean Sibelius, no Icelander as Halldor Laxness, no Nor- 
wegian as Henrik Ibsen, and no Swede as August Strindberg. Never- 
theless Danish legal philosophers such as Vinding Kruse and Alf Ross, 
Finnish such as Otto Brusiin, Norwegians such as Frede Castberg, 
and Swedish such as Axel Hagerstrom, Vilhelm Lundstedt and Karl 
Olivecrona, have received no little praise in other countries. The de- 
velopment of the Swedish realist school has attracted much attentica 
because of the contemporary rise of realism in the United States. As 


Alf Ross puts it: 


There should, I think, be good possibilities for a contact between 
Scandinavian and Anglo-American views in legal philosophy. In 
both these cultural circles a decisive tendency towards a realistic 
conception of the legal phenomena is traceable; by this I mean a 
conception which in principle and consistently considers the law 
as a set of social facts—a certain behavior and ideas and attitudes 
connected with it—and the study of the law as a ramification of 
social psychology. This realistic conception is decidedly opposed 
to the traditional continental view, which, since the days of 
Natural Law and Kant’s idealistic philosophy, has tried to inter- 
pret the law in principle as a system of binding norms deriving 
their validity from certain a priori principles of justice.?°? 





*™ Hovpe, THE SCANDINAVIAN COUNTRIES, 1720-1865, at 348 (1948). 
* Ross, Towarps A REALISTIC JURISPRUDENCE 9 (1946). 











Liability Without Fault Criminal Statutes -- Their 
Relation To Major Developments In Contemporary 
Economic and Social Policy: The Situation 
In Wisconsin* 


Frank J. Remington 


The student comments which follow contain information which 
is of importance to the study of the problem of criminal liability 
without fault. Most of what has been written heretofore has dealt 
largely with analysis and rationalization of appellate decisions. This 
is justified only if the court plays the dominant role in the determi- 
nation of whether fault is a prerequisite of criminal responsibility. 

We know too little about the attitudes and working rules of either 
the legislature or of administrators who have responsibility for the 
enforcement of penal legislation. It is in these areas that the com- 
ments supply significant data. 

Several important conclusions emerge: 

(1) A large percentage of criminal statutes in Wisconsin do not 
expressly require proof of fault for conviction. 

(2) There is no statute which expressly provides for liability 
without fault. 

(3) There is practically no information available as to what the 
legislature actually intended when a particular statute was passed. 

(4) Criteria proposed by courts and analysts for determining 
whether fault is required fail to explain adequately the pattern found 
in current criminal statutes in Wisconsin. 

(5) The dominant characteristic of the criminal statutes of Wis- 
consin is their ambiguity on the issue of the requirement of fault. 

(6) Courts cannot deal effectively with the problem since they are 
not called upon to interpret the large percentage of criminal statutes. 





* Basic research for this study was made possible by a grant from the Rockefeller 
Foundation. Student authors also received valuable advice and assistance from Uni- 
versity of Wisconsin law school faculty members, Willard Hurst, Frank J. Reming- 
ton and Samuel Mermin. However, all conclusions, inferences and data are the 
authors’ responsibility. Mary O. Eastwood was a member of the student research 
team. Her attention was focused on Wisconsin’s liquor control, but her thinking 
contributed to the general themes and results of the entire study. 
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(7) The practical consequence is a delegation of large discretion 
to administrative personnel to apply the statutes in a way deemed by 
them to be proper. 

(8) Though they have the power, administrators as a rule refrain 
from applying the criminal sanction unless they believe the offender 
to have been at fault. However, we know too little about the actual 
criteria employed by administrators in applying this type of criminal 
statute. 

(9) Control, if control is needed, must come either in the form of 
legislation which provides that, in cases of ambiguity, proof of fault 
is required or, legislation which provides formulated criteria to guide 
and control administrative application of statutes which do not re- 
quire proof of fault. 





CRIMES—THE OVERALL STATUTORY PICTURE 
IN WISCONSIN 


If it can be accurately measured, the relative emphasis on criminal 
liability based on fault, as compared with liability without fault, in 
contemporary penal statutes may reveal significant social value judg- 
ments. The subject of criminal liability without fault is not a new 
one. Much writing of recent years has portrayed, often with alarm, 
the great expansion in the number of liability without fault statutes.* 
The discussion has generally suffered from the use of ill-defined or 
ill-understood terms but more especially from the lack of compre- 
hensive data. However modest the results, this study proceeds on the 
assumption that it may be useful to examine in detail all the criminal 
statutes in Wisconsin,? and to classify them according to whether 
fault is required at all, and if so, the degree of fault required. 





Hatt, Pruvcreces or Crrminat LAw 282-297 (1947) ; Wret1ams, Crrumat Law, 
Tse GenerAL Part §§ 70-85 (1953); Jackson, Absolute Prohibition in Statutory 
Offenses, 6 CaMs. L.J. 83 (1936); Laylin & Tuttle, Due Process and Punishment, 
20 Micu. L. Rev. 614 (1922); Perkins, The Civil Offense, 100 U. Pa. L. Rev. 832 
(1952); Sayre, Public Welfare Offenses, 33 Cotum. L. Rev. 55, 71, 84-88 (1933); 
Sayre, Mens Rea, 45 Harv. L. Rev. 974, 1016-1026 (1932) ; Stallybrass, Eclipse of 
Mens Rea, $2 L.Q. Rev. 60 (1936) ; Turner, The Mental Element in Crimes at Com- 
mon Law, 6 Cams. L.J. 31 (1936) ; Comments, 1946 Wis. L. Rev. 172-92; 35 Harv. 
L. Rev. 462 (1922); Notes, 35 Catz. L. Rev. 583 (1947); 24 Inn. L.J. 89 (1948) 
(see a list of cases upholding strict liability statutes at p. 96 n.28) ; 12 Iowa L. Rev. 
407 (1927); 26 Maro. L. Rev. 92 (1942); 2 Mo. L. ye 225 (1937); 18 Texas L. 
Rev. 86 (1939). This list of citations makes up only the bare minimum of written, 
printed discussion devoted to the subject of strict criminal liability in law journals 
“es reviews in the United States, Canada, Australia and England. 

A criminal statute is herein defined as one in which the offender-actor is penal- 
ized by a fine or imprisonment, or both. 
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In an attempt to avoid the defects characterizing many similar 
studies, the following steps were taken: 

(1) Three terms, “subjective fault,” “objective fault,” and “lia- 
bility without fault,” were defined with sufficient precision to afford 
a basis for meaningful distinction. 

(2) Every criminal statute was examined to determine whether 
either “subjective” or “objective” fault of some kind is expressly re- 
quired by the language of the statute. 

(3) Correlations between the fault language and the social interest 
protected were made to determine whether liability without fault can 
be explained on that basis. 

(4) Certain areas of public policy, such as fish and game conser- 
vation, liquor control, and food and dairy, were selected for intensive 
study of legislative history, judicial interpretation and actual admin- 
istrative implementation with a view to determining legislative pur- 
pose and the current criteria for administrative application. 

Certain basic conclusions emerge from this entire study: 

I. The express language of more than half of Wisconsin’s criminal 
statutes lack a requirement of fault. 

II. In only relatively few instances has the Wisconsin Supreme 
Court determined whether fault of any kind is required in the absence 
of any express fault language. 

III. Thus, administrators necessarily and typically enjoy, as a prac- 
tical result, a broad discretion in determining the fault required under 
many of the statutory offenses. 

IV. The prevailing and typical administrative practice applies a 
penal statute only when fault in fact exists, but the administrator may 
use the leeway given by the broad, ill-defined terms of the statute book 
to proceed against a frequent violator without a determination of fault 
in a particular violation. 

V. The fact that the legislature has not used express fault words 
so often in defining offenses characteristic of 20th century social ten- 
sions, as it did in defining offenses familiar to the life of 19th century 
Wisconsin, suggests that modern policy makers think in terms of 
matter-of-fact social engineering rather than of morality. 

VI. No positive evidence emerges indicating that the legislature 
consciously uses language unqualified by reference to fault when im- 
posing lighter sanctions. However, misdemeanors, carrying the lesser 
penalties, do show the heavier concentration of liability without fault 


language. 
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VII. No particular type of crime, “white collar” or other, has a 
clear-cut preponderance of the liability without fault statutes, but key 
social and economic tension points, such as transportation, food and 
dairy, tobacco, employer-employee, insurance, drugs, conservation, 
liquor, family, care of minors, vehicles and highways, and elections, 
are most frequently regulated by such criminal statutes. 

VIII. The legislature in sometimes striking fashion has tended 
to make negligence the more general basis of criminal liability, but has 
done so more often by implication than by expressed intention, de- 
claring the actor-offender a criminal by simple definition of the of- 
fensive act without explicitly condemning the act because it is negligent. 

IX. Regulation of liquor retailers stands out as an area of marked 
peculiarities in Wisconsin criminal law, notably in its administration. 
The law, as enforced, assigns this business a substantially unique 
character, as what might fairly be termed a tolerated activity, neither 
illegitimate nor fully accepted into the stream of ordinary enterprise. 
This special character of liquor regulation qualifies generalizations de- 
veloped in other areas of criminal law policy and administration (not- 
ably those above in paragraphs IV, VII and VIII). In contrast to 
patterns found in the regulation of food and drugs and wildlife con- 
servation, the absolute language of liquor control legislation seems 
to be utilized for a more severe and literal enforcement of the law; 
administrative officers in liquor control apparently often employ the 
discretion given by broad and unqualified statutory language to im- 
pose liability without fault, not adopting the compromise position 
found in other fields of resting liability at least upon determinations 
that violators were negligent. These observations are advanced only 
tentatively ; sufficient research was done in liquor regulation, as a part 
of this project, to indicate that further inquiry than the present pro- 
gram permitted might be in order, focused especially on practices of 
district attorneys and sheriffs in liquor law enforcement. 


DEFINITION OF TERMS 


In this study, “subjective fault” requires in general that the actor 
be aware of the nature of his conduct or of the harmful results which 
he has caused or the danger which he has created. More specifically it 
includes : 

(a) A purpose to bring about a result deemed objectionable by 
the legislature, such as a purpose to kill or injure; or 

(b) an awareness that conduct creates an unreasonable risk of 
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causing a result deemed objectionable by the legislature, such as an 
awareness that an act may cause death or injury; or 

(c) knowledge or awareness of characteristics of conduct which 
make that conduct undesirable, such as an awareness that a pur- 
chased automobile is or may be a stolen vehicle. 


“Objective fault” is conduct which causes harm, creates an unrea- 
sonable risk of harm, or has undesirable characteristics, and the con- 
duct is engaged in under circumstances in which a person exercising 
due care would be aware of the harm caused, the risk created or the 
undesirable aspects of the conduct. The fact that the person is him- 
self actually unaware of this aspect of his conduct is immaterial. It 
is enough that he should have been aware in the exercise of due care. 

“Liability without fault” is liability for conduct without proof of 
either “subjective” or “objective fault.” 


CRITERIA FOR DETERMINING LEGISLATIVE INTENT 


Difficulties of definition do not end with the attempt to give some 
precision to such terms as “fault” or “liability without fault.” And 
even after we define legislative intent to mean the objective meaning 
of the statutory language, by what criteria shall we determine whether 
the legislature in any given instance intends to establish either fault 
or liability without fault standards? Of course, elementary sophistica- 
tion recognizes the possibility that the legislature in fact had no for- 
mulated intent whatsoever on this issue regarding a given enactment, 
not having considered the point; indeed, so many statutory offenses 
stand bare of any explicit attention to the mental element in the of- 
fenses defined, as to suggest that the legislators usually have not been 
much interested in the matter. 

Quite properly the words of a statute are the primary evidence of 
legislative intent ; in the bulk of the 1113 statutory offenses examined 
here these are the only evidence available. 

(A) Evidence of legislative intent to require subjective fault as an 
element of an offense exists when the statute uses a verb like “refuses,” 
or modifiers like “wilfully,” “intentionally,” “knowingly,” “malicious- 
ly,” “fraudulently,” “recklessly,” “corruptly,” or “wantonly.” In 
ordinary usage these terms connote predesigned purpose or knowledge, 
or desire for or heedlessness of a previsioned end. The Wisconsin 
Supreme Court has treated such language as sufficient in itself to re- 
quire a showing of subjective fault. 


(B) Evidence of legislative intent to require objective fault as an 
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element of an offense exists when the statute uses a verb like “neglects,” 
or modifiers such as “negligently” or “carelessly.” No case has been 
found in which the Wisconsin court did not treat such statutory lan- 
guage as sufficient to establish objective fault. 

(C) Evidence of legislative intent to establish criminal liability 
without fault does not exist affirmatively in the literal language of 
the statutes. (1) In none of the 1113 penal statutes has the Wiscon- 
sin legislature explicitly indicated an intent to create liability without 
fault. It might have done so, for example, by declaring the actor 
liable criminally “regardless of fault,” or by definitely stating that 
objective or subjective fault should be irrelevant to the prosecution’s 
case. (2) A statutory provision typically and very frequently imposes 
criminal liability with words which simply connote willed action or 
the production of certain events. An ambiguity on the issue of fault 
results. For example, the legislature penalizes “anyone who shall 
sell” a certain commodity, or “anyone who shall have in his possession” 
a forbidden article. 

In Wisconsin, as in other jurisdictions, cases have decided that the 
absence of verbs or modifiers clearly denoting fault may be taken as 
a sufficient basis from which to infer legislative intention to create 
liability without fault. But realism recognizes that most active verbs 
are quite ambiguous with respect to what they imply of mental 
element. A statute which specifies that “no person shall sell” an ob- 
jectively described commodity may conceivably imply any of the 
entire gamut of types of liability: (a) It may require the state to 
prove that the defendant knew what the commodity in fact was or 
contained, or that the defendant was at least aware of a risk inherent 
in the commodity, for he is not selling that commodity if he does not 
know what it is in fact. (b) It may require the state to prove merely 
that the defendant should have known what the commodity was or 
contained or was likely to do. (c) It may require the state merely 
to show that the defendant transferred the commodity for a consider- 


ation.* 
Confronted with such ambiguities, the only completely legitimate 





* The argument for subjective fault interpretation runs something like this. Some 
Wisconsin statutes penalize the selling of adulterated foods; how can a person be 
guilty of selling a certain commodity when he does not or should not know what 
that commodity in fact is? The word “selling” inherently carries the requirement 
of subjective awareness. The objective argument runs: You may not have been 
aware that the meat was spoiled, but you transferred it for value and it was spoiled. 


You are responsible. You sold it. 
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course for a researcher in the Wisconsin Statutes, 1953,* is to re- 
port the quantity of statutory provisions in which the definition of 
the offense was unqualified by words clearly denoting fault. In the 
typical instance, one can press beyond this point only by seeking such 
inferences as may be drawn from the relevant context of the par- 
ticular section of the statutes. Such context includes context in its 
narrower sense, the rest of the section, the chapter, the title, and other 
portions of the statute book in pari materia, and context in the broader 
sense, transcending a purely textual approach to reach out to what- 
ever may be known of the history and environing atmosphere of cus- 
tom and concern out of which the particular statute provision may 
have sprung. Inescapably the task of the court lies here: As the cases 
often show, when context appears bankrupt, the judges will implement 
their reading of the written law with their own perception of com- 
munity values. 

In this matter extrinsic evidence of legislative intent, t.e., objective 
evidence beyond the statutory language, becomes most important, ob- 
viously, when the ordinary meaning of the statutory language carries 
no necessary or strong connotation of mental element. But such out- 
side help is scant. Only in the unusual case can one find any legisla- 
tive records other than the statute itself to assist in determining the 
legislative intent. However, when extrinsic evidence was available, 
it was considered and weighed in the case studies of particular areas 
of the state’s criminal law hereafter presented.® 





*The new criminal code in Wisconsin, Wis. Laws 1955, c. 696, was never a part 
of this study. 

*Two particular area case studies on fish and game conservation and food and 
drugs follow at 1956 Wis. L. Rev. 641, 656. If there is ambiguity in the statute, 
extrinsic aids may properly be used. Comment, 1940 Wis. L. Rev. 453. Generally 
committee reports have not been found at all fruitful. Governors of Wisconsin have 
poss occasion to refer to “strict” criminal liability in some of their messages, 

ly their vetoes. Thus Governor John J. Blaine disapproved a number of 
defining criminal liability. Usually he was not directly concerned with our 

no So of liability without fault as he was with the possibilities of excessive 
punishment and other inequities. His references to the problem have been couched 
in the language of the usual fears and concerns, and have not been especially help- 
ful in determining what the legislature meant to do. Probably, his primary concern 
was the unnecessary cluttering and multiplication of criminal statutes which bit 
into the core of respect for the criminal law. Veto of June 8, 1923, Wis. Sen. J. 
1171 (1923) (railroad trespass by someone moving a locomotive, engine, car or 
other equipment defined by Bill 364S as a felony) ; Veto of Apr. 3, 1925, Wis. Ass. 
J. 810 (1925) (Bill 68A sought to amend the law relating to the operation of an 
automobile without the owner’s consent—Wis. Stat. § 4416 (1923), which today 
is Wis. Stat. § 343.18 (1953) ) ; Veto of May 5, 1925, Wis. Ass. J. 1194 (1925) (Bill 
97A made criminal the act of permitting birds or animals to fight—Gov. Blaine 
thought the legislature demonstrated an entire unfamiliarity with the barnyard and 
furthermore, he thought the bill was absurd saying “the innocent owner of the 
midnight-prowling cats not only is to be annoyed by their unseemly night wails, 
but in addition thereto, if he knows they are fighting and permits the fight to go 
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When legislative committee, governor, court or administrator has 
spoken or laid out a practical construction, these individual case studies 
have followed that particular characterization of a given statute. With 
only the statutory language evident, this study, using the only objec- 
tive basis of classification, grouped together under one heading all 
those many instances in which the statute used no qualifying words 
importing a fault element as part of the offense. This method of classi- 
fying undoubtedly results in putting under the “unqualified language” 
heading some statutory offenses which in the actual test of litigation 
might be interpreted to require fault. This very real element of am- 
biguity in the statutes and its legal consequences emerges as the funda- 
mental factor derived from this entire study. 


STATEMENT AND ANALYSIS OF CORRELATIONS WITH FAULT 
LANGUAGE AND UNQUALIFIED BY FAULT LANGUAGE 


Penalty Correlations 


Of the 1113 statutes tabulated, 394 furnished examples of the 
heavier criminal penalties (year or more only, or a year or more and 
a fine of more than $200) ; whereas, 459 exemplified the lighter crim- 
inal sanctions (fine of $200 or less only, or a fine of $200 or less and 
six months or less in jail). The remainder of the penal statutes studied 
lie in between these penalty extremes.® Of course, the heavier penalty 





on, he may be fined and thrown into jail, unless he has the temerity to pile out of 
bed, clad only in his pajamas, in the frosty midnight of the raw April nights, and 
stops the fight.”) ; Veto of May 12, 1925, Wis. Ass. J. 1285 (1925) (transaction of 
giving worthless negotiable instruments for past due obligation would be criminal 
act without fraudulent intent--the Governor was primarily concerned about the 
possibility of unconstitutional imprisonment for debt. Wis. Const. art I, § 16); 
Veto of June 9, 1925, Wis. Ass. J. 1649 (1925) (law authorizing municipalities to 
establish and maintain stations for the purpose of testing automobile equipment— 
the Governor was worried about the mere order of a policeman being an arbitrary 
law—“This establishes a spy system with a vengeance.” Id. at 1650); Veto of July 
13, 1923, Wis. Ass. J. 1900 (1923) (discusses Bill 72S relating to fox farms imposing 
penalties far in excess of the gravity of the offense—trespass on fox farm might lead 
to life imprisonment) ; Veto of May 31, 1923, Wis. Sen. J. 1086 (1923) (law pun- 
ishing the appearance in public with face concealed by means of a mask). In last 
veto Gov. Blaine remarked: 

Our present criminal statutes are designed to punish every offense that is malum 

per se and such statutes have even gone far afield in punishing that which is not 

of itself wrong but made wrong by law, or malum prohibitum. 
Id, at 1087. 

*The in-between group also includes 22 statutes which could only be classified 
hesitantly as “not clearly criminal” and 27 contempt statutes wherein the penalty 
was discretionary with the court. The 1113 statutes tabulated and classified do not 
include 165 statutes defining civil offenses which carried penalties denominated as 
“forfeitures.” These forfeitures do not fit our definition of criminal statute. See 
note 2 supra. For the collection of forfeitures, see chapter 288 of the 1955 statutes. 
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provisions were generally sanctions for the felonies, and the lighter 
penalty provisions were generally sanctions for the misdemeanors. 
The total number of statutes that specified as punishment only a 
money fine numbered 154. Reference to Table I will indicate clearly 
that the great majority of these were of the $200 or less variety rather 
than $200 or more. Roughly 73% of the fine only statutes were $200 
or less. 








TABLE I 

Penalties Totals 
$200 or less only 113 
$200 or less and six months or less 346 

Lighter penalty totals 459 
Year or more and more than $200 293 
Year or more only 101 

Heavier penalty totals 394 





Excluding certain statutes which are not clearly criminal (22) and 
the contempt laws (27), the felonies totaled 275 and the misdemeanors 
totaled 789. Therefore, 74% of the penal statutes of Wisconsin (1953) 
are misdemeanors. 

Table II suggests the correlations between the presence or possible 
absence of subjective or objective fault. The “unqualified language” 
category in this table may include other than liability without fault 
offenses ; it embraces all the statutes wherein no language exists which 
could be said to require the prosecution to prove either subjective or 
objective fault in all possible instances of violation. Table II suggests: 
(1) Relatively less incidence of tallies in the middle categories of 
“reckless” and “objective fault” ; (2) Predominance of the correlations 
between the lighter penalty crimes and the “unqualified language” 
grouping; (3) Predominance of the correlations between the misde- 
meanors and the “unqualified language” category. 











TABLE II 
Subjective Fault Objective Unqualified 
Crimes Intentional Reckless Fault Language 
Felonies (275) 171 8 7 89 
Misdemeanors (789) 191 10 33 555 
Statutory Total 362 18 40 644 
Penalties 
Year or more only (101) 73 4 5 19 
Only fine (154) 32 1 10 111 





To suggest the proximity of fines and forfeitures as verbal symbols, one need only 
turn to Wis. Strat. § 195.07(3) (1953) where it provides that any fine as well as 
forfeiture in chapters 192 to 196 may be recovered as a forfeiture in a civil action. 
To this limited extent, the option of alleging a criminal offense or a civil offense 
seems to rest on on the prosecutor’s shoulders. 
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Examples of what are meant by felonies classified under “unquali- 
fied language” can be largely found in chapter 348 of the 1953 statutes.” 
One hundred of the 171 felonies classified as “intentional” were located 
in three of the regular chapters for crimes—chapters 340 (offenses 
against lives and persons), 343 (offenses against property), and 346 
(offenses again public justice). On the other hand, 27 of the 89 
felonies classified as “unqualified language” were located in two other 
of the regular chapters for crimes—chapters 348 (offenses against 
public policy) and 351 (offenses against chastity, morality and de- 
cency). However, it is only fair to note that the latter two chapters 
had almost the same number of felonies classified as “intentional” —26. 
All eight criminal statutes classified as “reckless” were found in chap- 
ters 340 and 343. The misdemeanors are not concentrated very notice- 
ably in any part of the statutes. 

Nineteen criminal statutes having a classification of a year or more 
as penalties were found unqualified by fault language.* In many in- 
stances the nature of the legislatively defined felony precludes any 
real consideration of liability without fault. In other words the legis- 
lature did not see the necessity of putting fault words into a particular 
statute because the definition of the offense appeared to include only 
those who would necessarily be at fault. 

Certain criminal statutes have additional penalties for those offenders 
who repeat their crimes. One hundred forty such statutes were iso- 
lated. Possibly, the strong incidence of the correlation between the 
category of “unqualified language” and the repeater language sanc- 
tions is significant. See Table ITI. 





*E.g., Wis. Strat. §$§ 348.179, 348.223, 348.226, 348.231, 348.28, 348.291, 348.311, 
348.313, 348.401, 348.472, 348.488 (1953). See also Wis. Stat. §§ 247.39, 343.18, 
343.26, 343.571, 343.69(b) (c), 346.30, 346.31, 346.33, 346.34(2) , 346.64, 347.10 (1953). 

* They include Wis. Stat. §§ 161.02(1), 161.02(2), 176.405(3), 221.31, 340.05, 
340.32, 340.46, 346.10, 346.17, 347.10, 348.179, 351.06, 351.07, 351.21, 352.67 (1953). 

*In addition to the general “sentence of repeater” section, Wis. Stat. § 359.12 
(1953), there are these 140 special repeater statutes. Table III shows that 121 of 
these 140 are not qualified by mental element language. A specific study of these 
special repeater sections to determine when they were adopted by the legislature 
might lead to the conclusion that the mark of “habitual conduct” rather than “sub- 
jective fault” was a more fundamental characteristic of criminality. Such might be 
more realistic and certain of proof. It would seem that whatever it is the funda- 
mental characteristic of criminality must be lodged in and wedded to the very 
practical function of satisfying the community sentiment that the accused truly 
deserves his punishment whether he was advertent to his moral incapacity (or should 
have been) at the time of the act or not. Objective habituality serves such a 
function. Special repeater sections can be found at Wis. Stat. §§ 29.635, 97.72(3) 
(1953). Other such sections include Wis. Stat. §§ 176.04(1), 176.051, 176.19, 
176.30(2), 348.01, 348.07, 348.08, 348.09, 348.092 (3), 348.171, 348.172-348.173, 
348.175-348.176, 348.421, 348.423, 348.424, 348.53, 348.54, 348.60 (1953). 
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TABLE TI 
Subjective Fault Objective Unqualified 
Penalty Intentional Reckless Fault Language 
Repeater (140) 17 0 2 121 





Language Correlations 


Tabulations were made of the number and variety of fault words 
used in the 1953 statutes. Table IV gives these tabulations. This table 
reveals that subjective fault words predominate heavily over objective 
fault words. The legislature is not so ready to fashion and use ob- 
jective fault language, as it is subjective fault language. At least 85% 
of the fault words used in the 1953 statutes can be safely character- 
ized as subjective. A resulting inference suggests, too, that the legis- 
lature either qualifies the statute with a subjective fault word, or it 
leaves the language unqualified. This legislative approach leaves a 
wide area where no clearcut language declarations exist applying to 
persons not guilty of subjective fault, but guilty of objective fault. 

TABLE IV 


Repeater Fine Only Year or more 
Totals in Sanction Sanction Imprisonment 
Language Used 1113 Statutes Statutes Statutes Sanction Statutes 


Intentionally, with 








intent, intended to 203 16 5 49* 
Wilfully, wilful 196 1 9 18 
Knowing(ly), knows, 

with knowledge 190 9 15 17 
Purpose, purposely, 

purpose of 106 11 4 12 
Refuse (s) 71 0 12 0 
Maliciously 45 1 2 8 
Fraudulently 28 0 0 10 
Corruptly 21 0 0 5 
Recklessly, with 

gross negligence 6 2 0 1 
Wantonly 24 ¢=«& 0 0 1 
Neglect, neglect to 

negligently, pron ea 72 3 10 3 
Miscellaneousf 75 2 0 16 


*Included in this figure of 49 is one verbal symbol legally equivalent in Wisconsin 
to “intentional” and that is “from premeditated design” found at section 340.02 of 
the 1953 Wisconsin statutes (Murder, first degree). 

+The miscellaneous entry embraces a large array of fault words including “unrea- 
sonably, ” “deliberately, ” “falsely, ” “falsify, ” “feloniously, ” “unlawfully, ” “yoluntar- 
ily,” “fails without good cause,” “designedly,” “wrongfully,” “without due dili- 
gence,” “without reasonable cause,” “should know,” etc. These particular ones are 
each used more than once, at least, in the 1953 statutes. 


Interests Correlations 


A great variety and wide scope of interests and institutions in our 
- society are protected or controlled by the 1113 criminal statutes.1° The 


* Comment, 1956 Wis. L. Rev. 154. 
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correlations between the fault categories and the interests protected 
or controlled have been drawn up in two distinct tables. The first table 
(Table V) may be described as less flexible, more arbitrary in its dis- 
crimination of interests and institutions. But it is simpler. In it each 
of the 1113 statutes has been classified only once according to what 
appears the dominant interest involved in it. Hence, where some 
statutes involve more than one interest, as they inevitably do, this 
table cannot be completely accurate in its picture of the Wisconsin 
situation. 








TABLE V 
Subjective Fault Objective Unqualified 
General Interests Intentional Reckless Fault Language 
(1113 statutes) 
Government (263) 126 1 23 113 
Public Health and Safety (251) 23 1 3 224 
Business Relationships (172) 50 0 1 121 
Real and Personal 
Property (152) 89 9 2 52 
Personality (120) 62 7 11 40 
Morality (72) 28 0 4 40 
Conservation (68) 7 0 2 59 
Peace and order (13) + 1) 0 9 
Education (2) 0 0 0 2 
Totals (1113) 389 18 46 660 





The predominance of statutes with unqualified language in some 
of the general interests categories of Table V should be noted, in 
contrast to the less than 50% concentration in other general interest 
areas. The “Public Health and Safety” classification has 224 out of 
251, or roughly 89%, unqualified by fault words. The “Conserva- 
tion” grouping has 59 out of 68, or roughly 87%. The area of “Busi- 
ness Relationships” has 121 out of 172 statutes, or roughly 70%, in 
the “unqualified language” grouping’ These particular areas are of 
more modern concern to society than are such traditional areas of 
crime as the interests of government, personality and property. The 
inference: Modern legislatures, more particularly the Wisconsin legis- 
latures, have not used subjective fault words as much in the twentieth 
century as they did in the nineteenth century. The trend seems away 
from the express use of fault language in the penal statutes. Almost 
60% of all the statutes tabulated are classified as unqualified by fault 
language. Such a concentration is found at the tension points of 
modern society: Business regulation, public health and safety, and 
the conservation of resources for planned futures. The difficulty of 





“ This classification and tabulation does not include the many criminal offenses. 
found in chapter 85 (vehicles and traffic) of the 1953 Wisconsin Statutes. 
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law enforcement in these particular areas of legal interest may at least 
partially explain the absence of subjective fault words.!” 

Table VI is more flexible, less arbitrary in its choices describing the 
interest or institution protected or controlled by the 1113 statutes. 
Hence, it is more complicated and longer. The classifications are 
particular and narrow in scope. If some of the tabulated statutes had 
broad, general interests making them unsusceptible to classification 
in some particular group or interest, it was not classified here at all. 
On the other hand, some statute may have implied more than one 
particular interest, and in those instances as many classifications were 
made of the statute. Also, the particular interests in the table are of 
different degrees of particularity, e.g., there are categories for “trans- 
portation” as well as for “railroad” and “common carrier,” and there 
are categories for “communication media” as well as for “newspapers” 
and “telegraph.” This approach is more realistic in terms of reflecting 
the actual scope and variety of the interests found in the statutes. 
These particular interests have been listed under four headings— 
economic, social-economic, social-moral and political. This listing is 
not exact or definitive, but is only meant to aid in the reading of the 
table. 

TABLE VI 
Correlation of Particular Social, Political, Moral and Economic 
Interests and Institutions With the Mental Element Categories: 


Economic Interests Subjective Fault Objective Unqualified 
and Institutions Intentional Reckless Fault Language 


Transportation 
Aircraft (airplanes) 
Railroads 
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Boats 

Shipping 

Itinerant trucking 

Common carriers 

Water transportation 

Food (general production & sale) 
Restaurant 

Agriculture, general 

Grain, grain storage 

Farm animals, live- 

stock breeding, etc. 
Slaughterhouses, rendering plants 
Poultry 

Dairy (milk, cheese, etc.) 

Fresh fruit, vegetables 

Crops 

Bread 

Produce merchandising 

Food processing 
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™ See the studies made of food and drugs and wildlife conservation which follow. 
Comments, 1956 Wis. L. Rev. 641, 656. 
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Beekeeping 
Cranberry growing 
Bakery and confectionery 
Rosefish selling 
Fruits and jellies 
Macaroni-noodles 
Imitation dairy (oleomargarine) 
Meat 

Sausage 

Buckwheat flour 
Kosher meat 

Canned goods 
Baking powder 
Tobacco 

Fur, fur farming 
Taxidermy 

Realty 

Corporations 
Employer-Employee 
(labor unions) 
Public utilities 
Insurance—all kinds 
Realty brokers and 
business opportunity 
Banks and banking 
Money 

Savings and loan 
Debt adjusting, collection, 
investment, financing 
Credit union 
Cooperatives 
Pawnbrokers 
Physicians 
Midwifery 

Nursing and nursing homes 
Dentistry 

Hygienists 

Pharmacy and drugs 
Poison and its dispensing 
Narcotics 

Opium 

Marijuana 

Gaseous compounds 
Virus, serums, toxins 
Patent medicine 
Anti-freeze 

Linseed oil 

Ice 

Soda water 
Wholesalers 
Communication media 
Motion pictures 
Newspapers 
Telegraph 

Telephone 

Dramatic plays 
Attorneys 
Contractors 

Junk dealers 

Livery stable 
Mill-dam 
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Logging—lumber 
Warehousing 

Gold and silver 
Innkeepers—hotels 
Peddlers—second hand dealers 
Convict goods 

Public accountants 
Plumbers 
Mattresses—upholstering 
Optometry 

Chiropody 
Undertaking—providing vaults 
Barbering 

Cosmetology 

Well-drilling, pump-installing 
Matches 

Gasoline—kerosene 

Private detective 

Auto dealer 

Coal—fuel 

Cotton duck canvas 

Cold storage 

Advertising 

Architecture 

Mining 

Mobile homes 

Watchmaking and selling 
Textbook dealing 

Scrap iron 


Social-Economic Interests Subjective Fault Objective Unqualified 
and Institutions Intentional Reckless Fault Language 
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Game (birds, animals) 
Fish 

Trees 

Frogs 

Water and water use 
Forestry 

Drainage, fiood control 
Firearms (hunting, shooting) 
Fireworks 

Liquor 

Amusement and 
amusement places 
Cemetery 
Prize-fighting, boxing 
Ticket scalping 

Public, private schools 
Lotteries 

Machine gun 

Motor club 

Horseback riding 


Social-Moral Interests Subjective Fault Objective Unqualified 
Language 
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and Institutions Intentional Reckless Fault 


Family 10 
Minors (infants, children) 19 
Females (women, girls) 13 
Religion (churches) 1 
Gambling 6 





24 
33 
6 
1 
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ooooo 
CoOoOrnNN 








640 WISCONSIN LAW REVIEW [Vol. 1956 


Prisons 

Institutional inmates 
mallpox 

Venereal disease 

Contagious diseases 

Fire 


OnOF Ww 


Vehicles 
Highways 
Vagrancy 
Pauperism 
Beggars 
Fraternal orders 
Dwelling places 
Military orders 
Wild flowers 
Indian mounds 
Public sewer and sewage disposal 
Veterans 

Public buildings 
Industrial camps 


Political Interests Subjective Fault Objective Unqualified 
and Institutions Intentional Reckless Fault Language 


Elections 12 
Legislature 3 
Jury 2 
Civil service 0 
National guard 1 
Capitol building, state libraries 0 


* Since chapter 85 of the 1953 statutes concerning vehicles and high- 
ways was not completely classified for this study, these figures or tallies 
do not reflect entirely the concentration of criminal offenses found in 
the area of vehicles and highways. 
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Good arguments can be made for placing a number of the above 
159 particular interests of Table VI under other classifications than 
here made; human interest or institution is in its very nature usually 
of economic, as well as social, moral and political significance. But 
Table VI does reflect the immense variety, and at the same time rela- 
tive concentrations, of the legislative attempt to control and protect 
human interests and institutions by means of the criminal sanction. 
Using the four-heading breakdown of the 159 interests and institutions, 
a simpler table (Table VII) may be constructed. 








TABLE VII 
Interests and Subjective Fault Objective Unqualified 
Institutions Intentional Reckless Fault Language 
Economic (509) 133 7 8 361 
Social-economic (124) 13 2 1 108 
Social-moral (220) 74 1 9 136 
Political (46) 18 0 5 23 





The human problem of making a living (the economic interest) clearly 
dominates the scene. Approximately 70% of such are found in the 
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“unqualified language” grouping. This ratio does not differ sharply 
or significantly from a similar ratio made with respect to the social- 
moral alone or a combination of the social-moral and the political in- 
terests. In both the latter categories, the ratio approximates 60% 
unqualified language. The inference: The table tallies do not permit 
one to support the oft-heard generalization that liability without fault 
crime is primarily, if not exclusively, a “white-collar” economic variety. 
Perhaps, one should note in passing that certain interests or areas 
of social function of old-standing importance to the legislature have 
usually a better than 50% concentration of subjective fault, usually 
of the intentional subjective fault, variety, e.g., common carriers, 
logging-lumber, dwelling places, livery stables, females (women, 
children), vagrancy and prisons. This observation lends support to a 
hypothesis that the trend in legislative draftmanship of penal statutes. 

is away from the use of express fault words. 
RicHArD R. RoBinson 


LIABILITY WITHOUT FAULT IN THE FOOD AND 
DRUG STATUTES 


The bulk of Wisconsin’s general food and drug regulations are 
found in chapter 97 of the 1953 statutes. Chapter 98, composed of 
weights and measures regulations, falls outside the scope of this 
study, as do the various other widely scattered sections providing for 
specialized treatment of particular commodities and special situations.* 
The Wisconsin department of agriculture is authorized to enforce all 
food and drug regulations in chapter 97 and to prosecute all violations 
of these sections.? Twelve of these sections empower the department 
to make necessary administrative rules.* The dominant influence of 
dairy farming in Wisconsin is reflected by the fact that twenty-seven 
of the sixty sections surveyed in this study deal exclusively with dairy 





*Some of these provisions are Wis. Stat. §§ 68.12, 93.09, 95.70, 100.04, 126.51, 
126.70, 143.08, 143.085, 146.20, 146.21, 161.02, 175.10(3), 175.12, 340.095, 340.49, 
340.50, 348.471 (1953). 

? Wis. Star. § 93.07(24) (1953). 

* Wis. Srat. §§ 97.022, 97.03(2), 97.035(3)(c), 97.04(2), 97.04(7) (a), 97.05(1), 
97.06(1), 97.06 (7), 97. 09(1), 97.37, 97.60(3) (g) (2), 97. 73(6) (1953). For an excel- 
lent discussion of the rule-making powers and techniques of the department see 
PreLrMiInaRY REPORT TO 1953 LEGISLATURE BY THE SPECIAL JoInT COMMITTEE ON 
a Makino (May 20, 1953) and SUPPLEMENT TO PRELIMINARY ReporT (August,. 

3). 
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products,* while nine others regulate dairy products along with other 
foods and drugs.® 

Section 97.72(3), the general penalty provision for chapter 97, 
provides the punitive sanctions for all sections which do not specify 
their own penalties. A first violation may be punished by a fine up to 
$200 or imprisonment up to six months, while any subsequent offense 
may result in a fine of not less than $200 nor more than $500, or im- 
prisonment for not less than one month nor more than six months, or 
both such fine and imprisonment. This provision applies to all but 
four of the regulations considered in this study.® 


STATUTORY LANGUAGE 


Only two sections in chapter 97 contain an express fault require- 
ment, and both of them are of the subjective fault variety. Section 
97.47(3) prohibits the use of substitute dairy products in public insti- 
tutions or in public relief programs and provides, 


No officer or employe of any institution or official in charge of 

public relief . . . shall knowingly be a party to and [sic] violation 

of this section, nor shall any person knowingly sell . . . or furn- 

ish to any such institution, or official . . . [any such substitute. ] 
Section 97.56 prohibits the sale “. . . with intent to defraud . . .” of 
any product falsely represented to be kosher meat. 

These two isolated sections of relatively limited range stand out in 
vivid contrast to the remaining 58 provisions of the chapter, all of 
which set forth verbally absolute proscriptions or prescriptions un- 
qualified by express fault language. Typical is section 97.25, which 
flatly states that “No person shall sell any drug or food which is 
adulterated.” A literal interpretation of this language seems to compel 
the conclusion that any sale of a commodity in fact adulterated, regard- 
less of the seller’s freedom from both subjective fault and objective 
fault would constitute a violation of the section. Of course, as pointed 
out in the above general introduction the word “sell” can also be viewed 
as ambiguous and as possibly implying the necessity of an awareness 
of the nature of the commodity sold and hence subjective fault on the 
part of the seller. 





* Wis. Stat. §§ 97.025, 97.03, 97.035, 97.04, 97.045, 97.05, 97.08, 97.31, 97.32, 97.33, 
97.35, 97.37, 97.38, 97.39, 97.40, 97.41, 97.42, 97.43, 97.44, 97.45, 97.46, 97.47, 97.48, 
97.49, 97.50, 97.51, 97.52 (1953). 

* Wis. Star. HE 97.06, 97.25, 97.26, 97.27, 97.34, 97.60, 97.64, 97.65, 97.66 (1953). 

* Wis. Star. 97.42, 97.55, 97.555, 97.73 (1953). 
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LEGISLATIVE History oF WISCONSIN Foop AND DrucG 
REGULATIONS 


The first session of the Wisconsin legislature in 1849 enacted six 
food and drug regulations, four of which contained express subjective 
fault requirements—penalizing conduct engaged in “fraudulently,” 
“knowingly,” or “with intent to” accomplish a forbidden result.* 
Thirty years later, two new sections had been added to the food and 
drug chapter, and all sections then contained express fault require- 
ments.® 

The twenty year period from 1878 to 1898 brought about a sub- 
stantial extension of food and drug regulation, highlighted by the 
dominance of provisions containing no express fault requirements. No 
less than twenty-one such sections came into existence during this 
period,® while the number of provisions containing an express fault 
requirement increased by only three, to eleven. Section 4608d, de- 
signed to control the spread of contagious diseases, was the outstand- 
ing section in the latter group; the words “knows,” “knowingly,” and 
“wilfully” were used in this provision eleven different times. Appar- 
ently the legislature was certain that it did not desire to impose lia- 
bility in this area except upon proof of subjective fault. 

To what extent can the absence of express fault requirements in 
the bulk of the provisions enacted during this period be attributed to 
conscious decision and considered choice on the part of the legisla- 
ture? The available sources yield but scant evidence bearing on this 
question. One incident, however, does seem to indicate a deliberate 
movement away from express fault language rather than merely an 
unconsidered omission of such language. Section 4600 of the 1878 
statutes provided a penalty for anyone who should “fraudulently 
adulterate” any food substance or “knowingly manufacture, sell, or 
offer for sale” any such substance. In 1897 this section was altered 
by an amendment explicitly deleting the two subjective fault adverbs.“ 
This amended provision was the direct forerunner of present section 
97.25. 

The decade following the turn of the century saw the rise to a 
position of further ascendancy in the food and drug field of the pro- 





* Wis. Rev. Srar. c. 140 (1849). 

* Wis. Rev. Stat. c. 187 (1878). 

* Wis. Stat. §§ 4600, 4601a, 4601b, 4601c, 4605, 4605a, 4607, 4607b, 4607c, 4607d, 
4607f, 4607i, 4607j, 4607k, 4608a, 4608c, 4608e, 4608f, 4608g, 4608i, 4608k (1898). 

* Wis. Stat. §§ 4599, 4602, 4603a, 4604, 4606, 4607e, 4607g, 4607h, 4608, 4608d, 
4608h (1898). 

” Wis. Laws 1897, c. 166, $§ 1, 2, 3. 
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vision containing no express fault requirement. By 1911, there were 
fifty-six food and drug sections, an increase of twenty-four over the 
number in 1898, and only nine of them contained an express fault 
requirement,!? a decrease of two from 1898. During this short period 
of intensive legislative activity, not one of the newly-enacted provis- 
ions contained an express fault requirement, and the overall number of 
sections containing such requirement was actually diminished by repeal 
and amendment. 

The history of sections 4607b-5 and 4607b-6 of the 1911 statutes 
presents a second instance in which the problem of express fault lan- 
guage was brought into sharp focus before the legislature and dealt 
with consciously and deliberately. 

As originally enacted in 1903, these provisions prohibited, respec- 
tively, “knowingly” selling unclean or unsanitary milk or cream, and 
“knowingly” manufacturing any article of food from the same.'* 
They had been introduced in the senate without any express fault 
language but upon reference to the committee on agriculture had been 
amended by the insertion of the word “knowingly.”’* Apparently 
the committee had been conscious of the significance of express fault 
language and had been unwilling to sanction the imposition of liabil- 
ity without fault by these provisions at this time. 

However, in 1909 Bill 384S was introduced, providing for the 
deletion of “knowingly” from both sections.15 This was the only 
change contemplated by the bill; it therefore seems an inescapable in- 
ference that a considered belief in the desirability of liability without 
proof of fault in this area was the sole motive behind its introduction. 
The bill was reported out of the senate committee on agriculture in 
the form of a substitute bill’® which provided for the repeal and re- 
creation of sections 4607b-5 and 4607b-6. Although the substitute 
went further than the original bill and made some changes in the 
wording of the substantive provisions, it continued the deletion of 
“knowingly” from both sections, indicating a continuing legislative 
intent to eliminate the requirement of subjective fault. The substitute 
was enacted as chapter 215, Laws of 1909. 

The years from 1911 to the present saw a continuing elimination 
by amendment and repeal of express fault requirements, until today, 
as we noted earlier, only two provisions containing such requirements 





* Wis. Stat. §§ 4602, 4604, 4606, 4607e, 4607g, 4608, 4608d, 4608h (1911). 
* Wis. Laws 1903, c. 67, §§ 2, 3. 

* Bill 129S (Wis. 1903). 

* Wis. Sen. J. 452 (1909). 

** Amend. 1S to Bill 384S (Wis. 1909). 
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remain. At the same time the area of regulation expanded. Chapter 
97 of the 1953 Wisconsin Statutes alone comprises sixty sections. 

The enactment of chapters 200 and 208, Laws of 1953, represents 
a third instance in which the legislature dealt consciously with the 
express fault requirements. Section 97.55 of the 1951 statutes made 
punishable the sale or handling of diseased or unwholesome meats by 
anyone “knowing or having good reason to believe” them to be 
diseased or unwholesome. Liability was dependent upon either sub- 
jective fault, “knowing,” or objective fault, “having good reason 
to believe.” Section 97.72(3) provided the penalty for section 97.55, 
a fine up to $200 or imprisonment for not to exceed six months for 
the first offense, and a fine of not less than $200 nor more than $500 
or imprisonment for not less than thirty days nor more than six 
months, or both such fine and imprisonment, for each subsequent 
offense. Chapter 200, Laws of 1953 repealed and recreated section 
97.55, deleting the fault requirement by striking out the words “know- 
ing or having good reason to know.” Chapter 208, Laws of 1953 
created a new provision, section 97.555, containing no express fault 
requirement and prohibiting the sale of horsemeat unless clearly 
labeled as such. Chapter 208 also created a new penalty provision, 
section 97.72(4), providing for a fine of from $500 to $5000 or im- 
prisonment up to five years, or both, for violation of sections 97.55 
and 97.555. 

The net effect of these acts was to delete the express fault require- 
ment from section 97.55 and provide a greatly increased penalty for 
violation of that section and to create a new provision containing no 
express fault requirement and carrying the sanction of this same 
severe penalty. Bills 477S and 478S, which became chapters 200 
and 208 respectively, were introduced at the request of the depart- 
ment of agriculture; counsel for the department appeared in favor 
of the bills at hearings of the senate committee on agriculture and 
conservation and the assembly committee on agriculture. There was 
no appearance or registration in opposition to the bills in either com- 
mittee and both committees reported unanimously in favor of passage. 
The senate passed the bills without a record vote, with no indication 
of any difficulty in passage ; the assembly concurred in 477S, 84 to 0, 
and in 478S, 85 to 0. The unanimity with which these bills were sup- 
ported attests to the ready acceptance which the provision containing 
no express fault requirement has won in mid-twentieth century regu- 
lation of foods and drugs. 

This study has revealed three instances in which the legislature has 
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deliberately eliminated express fault requirements; it can reasonably 
be inferred from this that the rise of the no express fault requirement 
provision has been the result, to a certain extent, of conscious legisla- 
tive policy decision. On the other hand, the fact that the legislative 
records do not reveal more such instances in a study encompassing a 
period of more than one-hundred years suggests that the problem has 
not often been the center of legislative attention and counsels caution 
in making any far-reaching judgments as to legislative intent in this 
area. 
JupIctaL INTERPRETATION 


The supreme court’s first interpretation of one of the sections con- 
taining no express fault requirement came in 1908, in Meyer v. State.1* 
The case involved a conviction under a section penalizing anyone who 
should “sell . . . any article, . . . which shall be in imitation of 
yellow butter produced from . . . milk or cream. .. .”4% The su- 
preme court reversed and remanded for a new trial on the ground 
that the trial court had construed the section too broadly. Justice Tim- 
lin said: 

[W]hen the court charged the jury that it was forbidden to sell 

oleomargarine in imitation of the lightest shade of yellow butter, 

colored or uncolored, as much as it was forbidden to sell it in 
imitation of the most pronounced or intermediate shades, he added 

to the statute something not found therein, and it laid down a 

rule of law which, if followed by this court, would go far to con- 

vict the lawmakers of having, under pretense of making a police 
regulation to prevent fraud, enacted a law to exclude all competi- 
tion of oleomargarine with all kinds of butter.’® 


Timlin felt the statute should be construed to prevent the sale of only 
those products whose color was in imitation of “yellow butter within 
the ordinary and popular meaning of these terms.””° 
The court also accepted defendant’s argument: 
[S ]ection 4607c does not prohibit the sale of oleomargarine which 
merely resembles butter, but is directed only against the conscious 
and intentional imitation of butter.* 
Justice Timlin said: 
[T]he words “which shall be in imitation of,” used in describing 





7134 Wis. 156, 114 N.W. 501 (1908). 

* Wis. Stat. § 4607c (1898), as amended by Wis. Laws 1901, c. 151. 

* Meyer v. State, 134 Wis. 156, 162, 114 N.W. 501, 503 (1908). 

*” Id. at 164, 114 N.W. at 504. 

™ Brief for Appellants, p. 23, Meyer v. State, 134 Wis. 156, 114 N.W. 501 (1908). 
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the contraband compound, imply a conscious imitation in the 
manufacture thereof. 


He also intimated that proof of mere physical resemblance to yellow 
butter would not by itself support an inference of conscious intent to 
produce a product bearing such resemblance. Such proof would, how- 
ever, sustain a finding of conscious imitation when coupled with ad- 
ditional evidence of the use of an ingredient not essential to the com- 
position of the product and serving only as a coloring agent or of the 
use of an essential ingredient which imparts the color of yellow butter 
to the product when a satisfactory substitute ingredient which would 
not impart such color was available. Having decided that conscious 
intent to imitate, or subjective fault, on the part of the manufacturer 
was essential to conviction, the court posed the further question of 
whether it was essential for the state to show knowledge on the part 
of the seller that the product had been so manufactured, 1.¢., subjec- 
tive fault by the seller. Justice Timlin said: 


[T]he statute declares unlawful the mere act of selling, shipping, 
etc., the unlawful compound, and contains no words to indicate 
that such sale or shipment must have been knowingly or intention- 
ally made. What would be the consequence of a sale, shipment, 
etc., by one who was entirely ignorant of the fact that the com- 
pound was not butter and had no intention to sell or ship oleomar- 
garine or any other compound in imitation of butter we do not 
determine, because no such question is before the court.”* 


It was not necessary for the court to answer the question because the 
only issue involved in this area of the case was whether the trial court 
had correctly refused to direct a verdict of acquittal and its ruling 
was sustained on the narrower ground that there was evidence in the 
record from which the jury could find guilty knowledge on the part 
of the defendant-seller. 

The Meyer decision reflected the court’s awareness of the fact that 
it was dealing with a relatively new and unsettled form of criminal 
liability. It is significant that the court took great pains to formulate 
a question going to the very basis of the theory of liability without 
fault and then deliberately refused to consider it, leaving the problem 
completely open to future determination. 

Twelve years later, in Essex v. State,* on an appeal from a similar 
conviction under the same section involved in the Meyer case, the 





* Meyer v. State, 134 Wis. 156, 165, 114 N.W. 501, 504 (1908). 
* Td. at 166, 114 N.W. at 504-505. 
“170 Wis. 512, 175 N.W. 795 (1920). 
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defendant did not even attempt to argue’that it was necessary for the 
state to prove that he had knowledge that the product he was selling 
was not in fact butter. Thus the question posed with so much care 
by the court in the Meyer case was not even given explicit consider- 
ation. It was, however, impliedly answered when Justice Rosenberry 
observed : 


The statute in question is peculiar and unusual in that it makes 
the intent of a third party [the manufacturer] the test of the guilt 
or innocence of the defendant.” 


The clear implication of this language was that lack of intent or know- 
ledge, freedom from subjective fault, on the part of the seller was 
completely irrelevant. 

The court reaffirmed the Meyer holding of essentiality of proof of 
conscious and intentional imitation by the manufacturer of the product 
sold : 


[I]n order to establish the guilt of the defendant, it was necessary 
for the state in this case to offer evidence tending to establish the 
fact that the article sold by the defendant was made with the intent 
that the product when completed should be in imitation of yellow 
butter.”¢ 
Even here, however, a step was taken in the general direction of the 
imposition of liability without fault by lessening the evidentiary bur- 
den of the state in proving intent on the part of the manufacturer. The 
court held that mere proof of physical resemblance to butter, unac- 
companied by any additional evidence such as the Meyer decision had 
intimated was necessary, would support a finding that the manu- 
facturer had consciously intended to imitate butter. 

Day-Bergwall Co. v. State" involved a conviction under sections 
4600 and 4601(2)(6) of the 1923 statutes. These sections, similar to 
section 97.25(2)(d) of the 1953 statutes, prohibited the sale of any 
article of food “if it is colored . . . in imitation of the genuine color 

. . Of another substance.” The court construed “in imitation of” in 
the same manner in which the like phrase had been interpreted in 
section 4607c: “As held in the Meyer Case, . . . this imitation must 
be a conscious imitation. . . .”*8 The product involved contained an 
ingredient used solely for the purpose of producing an artificial color. 
There was therefore ample evidence to sustain the jury’s finding of 





* Id. at 514, 175 N.W. at 795. 
* Id. at 514, 175 N.W. at 796. 
* 100 Wis. 8, 207 N.W. 959 (1926). 
* Id. at 19, 207 N.W. at 963. 
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conscious intent on the part of the manufacturer, so that it was not 
necessary for the court to rely on the Essex decision that mere proof 
of resemblance alone would suffice to sustain such a finding. 

In these three decisions the court indicated a willingness to sanction 
the imposition of liability for the prohibited sale regardless of lack 
of knowledge on the part of the seller as to the true nature of the 
product sold. It did, however, insist upon reading a requirement of 
subjective fault into the phrase “in imitation of” by construing it as 
embodying an inherent implication of conscious intent to simulate on 
the part of the manufacturer. There are three sections in existence 
today which contain this phrase and would probably be interpreted in 
this same manner.”® 

Welch v. State® involved a conviction under section 4607d of the 
1898 statutes,*1 making it a punishable offense to 


furnish . . . at any lunch counter, oleomargarine, . . . to any 

. . - patron thereof, without first notifying such . . . patron that 

the substance so furnished is not butter. . . . 
Defendant operated a lunch counter at a railway depot and requi- 
sitioned butter, but had received the oleomargarine in question; the 
oleomargarine strongly resembled butter and the defendant believed 
it to be butter. On appeal, defendant conceded that it was not neces- 
sary under section 4607d that the state prove that he knew the sub- 
stance furnished was oleomargarine or that he intended to sell oleo- 
margarine. He did argue, however: 


[T]he defendant must have an opportunity to avoid the act which 

constitutes the offense ; otherwise the most law-abiding and well- 

meaning citizen may have fastened upon him the badge of crime.®? 
He contended that he had not had this opportunity, since it had been 
impossible for him to discern the true identity of the substance furn- 
ished him as butter. He, in effect, was arguing that though the section 
didn’t require proof of subjective fault, it did require a showing of 
objective fault. 

The state replied that defendant’s argument was merely an indis- 
tinguishable restatement of a claim that the state must prove know- 
ledge or intent on the part of the seller, and that such proof was not 
necessary “since the words ‘wilfully,’ ‘knowingly,’ ‘intentionally,’ or 
expressions of similar import, have been wholly omitted from this 





* Wis. Strat. §§ 97.025, 97.25(2) (d), 97.44 (1953). 

” 145 Wis. 86, 129 N.W. 656 (1911). 

™ This section was identical with Wis. Stat. § 97.44 (1953). 

™ Brief for Appellants, pp. 11-12, Welch v. State, 145 Wis. 86, 129 N.W. 656 (1911). 
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statute.”*% The prosecution further asserted that the court had never 
yet expressly ruled on the question of lack of knowledge or intent as 
a defense to conviction under the pure food laws, but that it had on 
several occasions held proof of such subjective fault not essential to 
conviction under the liquor laws, and that there was no distinguishing 
feature which would make the reasoning employed in that area inap- 
plicable to this. It stated that this view “is the one almost uniformly 
adopted by all courts of this country which have passed upon the 
question of lack of knowledge . . . under . . . statutes regulating the 
sale of foods. . . .”8* The state also argued that sound policy sup- 
ported the imposition of liability without fault in the field of food and 
drug regulation: 


While an affirmance of the decision of the trial court may operate 
as a hardship upon this defendant, the principle of law involved in 
this case should be kept clear, plain, and unmistakable in its appli- 
cation. While the enforcement of the statute . . . may result in 
some injustice to the few, it will in a large measure prevent the 
doing of injustice to the many.*® 


The court affirmed the conviction, holding that proof of knowledge or 
intent, subjective fault, on the part of the seller was not essential to 
conviction under section 4607d. 

The court did not summarily dismiss defendant’s argument of the 
necessity of a showing of objective fault as the state had urged it to 
do. It did, however, finally reject this contention on the ground that 
the defendant could not properly raise the objection because the evi- 
dence in the case showed that “[h]e had opportunity for inquiry, ex- 
amination, and rejection or acceptance and giving notice to guests.’”’** 
The court’s willingness to consider the evidence as to objective fault 
rather than merely dismissing the defendant’s contention as legally 
irrelevant seems to imply a further willingness to consider the possi- 
bility of reading into provisions of this type a requirement of objective 
fault in any future case in which a defendant can show complete free- 
dom from such fault. 

In Scott v. State,5" the defendant was convicted under provisions 
which made it an offense to “manufacture for sale or exchange . . .” 





™ Id. Brief for Respondents, p. 8. 
™ Td. at 10-11. 

* Td. at 16. 

* Welch v. State, 145 Wis. 86, 90, 129 N.W. 656, 657 (1911). 
* 171 Wis. 487, 177 N.W. 615 (1920). 
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American cheese containing moisture in excess of 40%.°* American 
cheese containing 41.19% moisture had been shipped from defendant’s 
cheese factory to a selling association. Defendant claimed that the 
cheese had been shipped in violation of his express order to hold it in 
cold storage until the excess moisture could be eliminated. It is sig- 
nificant that he did not attempt to argue that proof of knowledge of 
the excess moisture was essential to conviction; indeed, he conceded 
that the state was not required to show that he intended to produce 
excessively moist cheese. He did argue, however, that he could not 
be convicted of “manufacturing for sale” the cheese in question, i.e., 
the excessively moist cheese, because it was his intention that only 
such cheese as met the moisture requirements should be sold and that 
any excessively moist cheese should be stored and corrected before 
being sold.*® 


Justice Vinje, speaking for the court, said : 

The admission that the cheese contained more than forty per cent. 
of moisture and was sent into the channels of trade was in effect a 
plea of guilty. . . . no question of intent, except that of manu- 
facturing for sale or exchange, is involved. In the instant case 
there was no contention made that the cheese was not manufac- 
tured for sale or exchange.* 


This last-quoted sentence shows that Vinje refused to interpret de- 
fendant’s argument literally, as an assertion that the cheese in question 
had not been produced with the intention that it should be sold 
eventually. This seems correct, since the defendant himself admitted 
that the cheese would be sold once the excess moisture was eliminated. 

Justice Vinje did, however, recognize that the defendant was im- 
pliedly setting forth a plausible argument, that the manufacturing pro- 
cess had not been completed when the cheese was shipped since the 
cheese had not been stored as planned, and that therefore the de- 
fendant could not be found guilty of having “manufactured” the cheese 
in question. But Vinje had an answer for this contention: 


As long as the manufacturing process . . . is not completed .. . 
there is no violation of the statute. . . . Here cheese was sent 
from the factory into the channels of trade. When that is done by 
a manufacturer of cheese for sale . . . the manufacturing process 
must conclusively be presumed to be completed. . . .* 





"Wis. Stat. §§ 4601-7, 4601-4a (1919). These provisions were identical with 
Wis. Star. §§ 97.49, 97.02(9)(c) (1953). 

* Brief for Appellants, p. 43, Scott v. State, 171 Wis. 487, 177 N.W. 615 (1920). 

“Scott v. State, 171 Wis. 487, 488, 177 N.W. 615, 616 (1920). 

* Id. at 489, 177 N.W. at 616. 
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This invocation of a “conclusive presumption” amounted to a declar- 
ation that the manufacturer would be held liable once his cheese entered 
the market regardless of how powerless he might have been to pre- 
vent its entrance. 

The same statutes construed in the Scott case were involved in a 
somewhat unusual manner in Overton v. Bemis-Hooper-Hays Comp- 
any.” Plaintiff cheesemaker sued to collect payments due on cheese 
sold to defendant wholesaler. Defendant counterclaimed for damages 
from plaintiff's breach of warranty in furnishing him excessively 
moist cheese which later developed rind rot. The court dismissed the 
counterclaim on the ground that defendant had not notified plaintiff 
within a reasonable time after notice of the breach, as required by 
section 1684t-49 of the 1921 statutes. 

Justice Eschweiler said: 


During all the times [sic] of the contract between the parties . . . 
such American cheese was not to have more than forty per cent. 
of moisture. . . . That the defendant did not know at the time 
it was offering such cheese for sale that it was in violation of the 
statutory condition, would have been no defense to defendant in 
any prosecution under such statutes. [citing Scott v. State] 
Therefore it became the imperative duty of the defendant to ascer- 


tain, at its peril, whether or not the cheese it was so holding with 
intent to sell the same was in compliance with the statute. .. . 
It is an undisputed fact that it did not comply with its duty and 
ascertain the fact as to its moisture content until long after the 
receipt of the cheese and for a period that must be deemed, as a 
matter of law, an unreasonable time after it knew and ought to 


have known that there was such defect. . . .* 

The Wisconsin Supreme Court has thus been called upon only six 
times to interpret food regulations containing no express fault require- 
ments. It has shown a general willingness to construe these sections 
as imposing liability without proof of subjective fault. However, there 
has been one important exception, the court’s interpretation of the 
phrase “in imitation of” as requiring proof of intentional and con- 
scious simulation by the manufacturer. Also the court has intimated 
a possible reluctance to sanction the imposition of liability under these 
provisions in a situation where the defendant can show complete free- 
dom from any form of objective fault in the transaction in question. 





“179 Wis. 315, 191 N.W. 579 (1923). 
* Id. at 322-323, 191 N.W. at 581. 
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ENFORCEMENT By THE DEPARTMENT OF AGRICULTURE 


As we have seen, both legislature and court have in substantial 
measure sanctioned the imposition of liability under the food and drug 
sections containing no express fault requirement upon persons who 
violate the provisions completely through inadvertence or mistake 
and without any measure of subjective fault. These sections are not 
self-executing, however; the enforcement policies of the Wisconsin 
department of agriculture play an important role in determining the 
practical working significance of these provisions. 

The general policy of the department has been to refrain from 
prosecuting inadvertent violations of the food and drug sections until 
a specific warning has been given and the violator has had ample 
opportunity to cease the offending action or correct the offensive con- 
dition.** The considerations underlying this policy are many. Some 
of the more clearly defined factors include: (1) The department be- 
lieves that the most effective control and the best public relations can 
be achieved by co-operation with the regulated group and correction 
of the average offender, coupled with selective prosecution of only the 
uncooperative recalcitrant minority. (2) The state would incur sub- 
stantial cost from large numbers of food and drug prosecutions. (3) 
Administrative officers and field inspectors alike share a natural re- 
luctance to be responsible for the imposition of punishment for a 
wholly unintended violation by a defendant free from any subjective 
fault. (4) The department faces the necessity of convincing the ap- 
propriate district attorney to institute prosecution, even after the in- 
spector has decided that prosecution is desirable and has prepared a 
case. Evidence that a warning has been issued to the prospective de- 
fendant and has been ignored will often encourage a district attorney, 
who might otherwise be hesitant to do so, to prosecute. (5) Courts 
and juries may be reluctant to find an offender guilty even in the 
face of conclusive evidence of an actual violation, unless this evidence 
is accompanied by some showing of moral culpability, or subjective 
fault, such as might be provided by proof of failure to heed an express 
warning issued by the department. 

Standard operating procedure calls for the issuance of a warning 
notice by the field inspector immediately upon discovery of an inadver- 
tently offensive condition or action. If the offender does not make 
the required corrections immediately, he may be given several more 





“Information obtained by interview with Mr. F. J. Griffith, legal counsel for 
Wisconsin department of agriculture. 
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warnings and opportunities to evince a willingness to co-operate with 
the department before prosecution is instituted. The final decision 
to prosecute is usually made by the administrative head of the division 
concerned, who is kept constantly informed of the progress of each 
case. There are several offenses under the cognizance of the depart- 
ment, however, which manifestly demonstrate guilty intent and know- 
ledge on the part of the offender. When an inspector uncovers a vio- 
lation of this type he is authorized to institute prosecution through 
the district attorney immediately without either the issuance of a warn- 
ing to the offender or notification to the division head. An example 
of this type of offense is “watering of milk,” which is prohibited by 
sections 97.25 and 97.02(5). 

A case history selected from the correspondence files of the dairy 
and food division of the department presents a vivid illustration of 
the department’s technique of issuing warning notices before resorting 
to prosecution. A field inspector discovered unsanitary conditions in 
a small town cheese factory, particularly in relation to milk cans and 
milk trucks. Warning notices were issued on March 18, 1953, May 13, 
1953, July 28, 1953, August 5, 1953, February 3, 1954, and June 21, 
1954. Finally, on July 9, 1954, prosecution was instituted under section 
97.32, which provides a penalty for any cheese factory operator who 
does “maintain his premises and utensils in an insanitary condition.” 
Defendant was found guilty and fined $100. 

Another case from the same file illustrates the department’s policy 
of prosecuting only upon a showing of subjective fault and unwilling- 
ness to co-operate on the part of the violator. Prosecution had been 
instituted under section 97.32 against a dairy farmer for maintaining 
his milking machine and equipment in an unsanitary condition. In 
court, the defendant argued that this was his first offense, that he had 
co-operated fully with the department in the past, and that he had 
hired a contractor who would begin immediate construction of a 
milkhouse on defendant’s farm. Convinced of defendant’s sincerity, 
the department dropped the charge upon payment of costs by the de- 
fendant. 

To a certain extent the practical effect of these enforcement pol- 
icies is to nullify the significance of the liability without fault charac- 
ter of the food and drug sections, since prosecution under them takes 
place only when the defendant has demonstrated subjective fault by 
showing a conscious intent to violate or, at least, a wilful heedlessness 
in failing to respond to repeated warnings. However, the liability 
without fault character of these provisions is still of prime importance 
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to successful regulation of foods and drugs because the necessity of 
proving guilty knowledge or intent to the satisfaction of a court or 
jury would in many instances present an insurmountable burden to 
the department and greatly hinder efforts at control and regulation. 
This would be true even in many cases of conscious and advertent 
violation. 

Consider the example of a cheesemaker who insists in spite of re- 
peated warnings upon using only the bare minimum of milk fat per- 
missible under statutory standards,** thus producing on the narrowest 
possible margin of safety. It is inevitable that such methods will re- 
sult in continued occasional production of below-standard cheese. If 
the cheesemaker refuses to raise his standards so as to insure the 
production of only above-minimum cheese, he will, under existing 
department policy, be prosecuted each time he turns out a substandard 
batch. His actual subjective intent, however, is to produce only cheese 
which will meet the statutory standards. It would therefore be im- 
possible for the department to regulate his conduct if proof of sub- 
jective fault on his part were essential to conviction under the sec- 
tions involved. 

It is apparent that both (1) the liability without fault food and drug 
sections, which eliminate the necessity of proving intent or knowledge 
on the part of the violator, and (2) the self-imposed area of admin- 
istrative tolerance within which warnings are issued by the depart- 
ment and opportunities for correction are held out to offenders before 
prosecution under these sections, are essential components of the 
existing policy of food and drug regulation in Wisconsin. 

In actual effect then the principal functional significance of the lia- 
bility without fault character of the food and drug sections is not to 
make possible wholesale conviction of inadvertent offenders untinted 
by subjective fault; it is rather to provide widened areas of adminis- 
trative discretion within which the department of agriculture can ad- 
minister and enforce the regulations with greater flexibility and effec- 
tiveness than would be possible if proof of subjective fault were 
necessary. 


Wits J. Zick 





“ Wis. Srar. §§ 97.02(9), 97.25 (1953). 
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LIABILITY WITHOUT FAULT IN THE FISH AND 
GAME STATUTES 


THE LANGUAGE OF THE STATUTES 


Words like “wilfully,” “knowingly,” and “intentionally,” are con- 
spicuous by their absence in Wisconsin fish and game legislation.’ 
Only one section of chapter 29 uses a subjective fault word: Section 
29.64 protects the conservation warden from those “who shall assault 
or otherwise wilfully resist or obstruct any conservation warden in 
the performance of his duty.” 

However, chapter 29 defines some offenses in terms strongly sug- 
gestive of subjective fault; in some instances the draftsman might, 
indeed, have thought it would be tautological to include some tradi- 
tional fault language. Thus one would not expect the legislature to 
penalize one who “wilfully hunts” or “knowingly traps” in breach of 
regulation, since one who “hunts” or “traps” clearly does so with real 
intention. The draftsman has no real occasion to define prohibited 
conduct as “wilful” unless he is dealing with situations in which the 
violator has good chances of making a reasonable mistake of fact; 
hunting, fishing and trapping do not generally provide such likely 
situations. But chapter 29 does deal with some situations where mis- 
takes of fact are conceivable. Concrete examples of such situations 
arise in instances when a law penalizes hunting in certain geographical 





* Wis. Stat. c. 29 (1953). In an unorganized manner chapter 29 contains twenty- 
six criminal penalty ranges. Some cover many sections, as do the general ranges at 
§ 29.63; some cover only a part of a section, as does § 29.29(1). Six of the nine 
penalty ranges at § 29.63 not only refer to chapter violations of specific sections but 
also serve as criminal sanctions for violations of relevant conservation commission 
orders made pursuant to other sections of the chapter. Section 23.09(11) also sets 
forth a criminal sanction for any person violating “any rule or regulation of the 
state conservation commission.’ 

Only a little over a dozen statutes exist in the 1953 statutes both outside chapter 
29 and concerned with the conservation of fish and game. These are Wis. Star. 
§ 114.10 (1953) (aeronautical killing of birds and animals) ; Wis. Stat. § 340.608 
(1953) (failure to report hunting accident) ; Wis. Stat. § 340.607 (1953) (leaving 
scene of accidental shooting) ; Wis. Star. § 340.66 (1953) (setting spring guns for 
purpose of killing game) ; Wis. Star. § 348.39 (1953) (injuring fish hatchery prop- 
erty) ; Wis. Stat. § 348.389 (1953) (killing fish in hatchery) ; Wis. Stat. § 348.384 
(1953) (breaking, meddling with, counterfeiting seals of conservation commission) ; 
Wis. Star. § 348.382 (1953) (changing a license or deer tag); Wis. Strat. §348.34 
(1953) (making untrue certificate with respect to scalps of animals) ; ; Wis. Srart. 
§ 348.425 (1953) (general malicious waste of any natural resource) ; Wis. Stat. § 
348.388 (1953) (entering hatchery to kill fish) ; Wis. Star. § 348.381 (1953) (false 
impersonation of deputy conservation warden); Wis. Strat. § 348.386(2) (entry 
upon lands of another without owner’s consent); Wis. Stat. § 348.383 (1953) 
(fraud in obtaining license under chapter 29). A substantial number of these have 


subjective fault language. 








July] COMMENT 657 


locations and the individual is actually mistaken in his location.? Or 
the law penalizes the possession of a certain objectively described ani- 
mal skin or carcass, and in practice the individual has real difficulty 
in determining whether the skin he possesses fits into the legally defined 
category. When the statute speaks of such situations without any 
explicit fault language, the unqualified terms provide some basis for 
inferring that fault is not a necessary ingredient of the prosecution’s 
case. 


THe INFERENCE FrRoM THE PENALTIES 


All fish and game penalties are misdemeanor sanctions, with the 
possible exception of section 29.134(11). This section regulates fur 
dealers, requiring that they be licensed and that they cooperate with 
the conservation commission, keep records, file reports, mark packages 
of raw furs and conform to other regulations. Except with regard to 
the keeping of records and the filing of certain reports, any violation 
of section 29.134 may incur a possible penalty of both $1000 and one 
year of imprisonment. This penalty provision is the highest in chapter 
29 except for the penalty possibilities found in section 29.635 for re- 
peating offenders. Only three other sections of chapter 29 carry a 
possible maximum of one year imprisonment ; even so, their provisions 
are clearly for misdemeanors for they expressly require that impris- 
onment be in the county jail. In general, then, the characteristic 
criminal offense under the fish and game statutes is a misdemeanor. 
If misdemeanor statutes are more likely to impose liability without 
fault laws, the inference is that such laws may accurately be charac- 
teristic of chapter 29. 


THe INFERENCE FROM THE HISTORICAL DEVELOPMENT 


The first revised statutes of the state in 1849 contained no fish and 
game statutes. However, chapter 183 of the 1858 revised statutes de- 
clared some general protection for wildlife among the justice of the 
peace offenses, and the 1858 legislature showed particular interest in 





* E.g., Wis. Start. § 29.56 (1953). 
* Eg., Wis. Srat. § 29.41 (1953). 

“These three penalty sections are 29. 29(1), mts) and 29.63(1)(a). All of 
them have identical penalty ranges of a maximum of a $500 fine and a maximum of 
one year in the county jail.. Minimum is $200 fine or nine months in the county 
jail. Section 29. 29(1) is concerned with the taking of fish with dynamite, explosives, 
poison or other noxious substances. Section 29.49(3) prohibits public serving of game 
to pod Section 29.63(1)(a) prohibits unlawful use of nets in taking fisk with 


lar regard for trout. 
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the protection of brook trout.5 From then until now, one can discern 
no clear shift for or against a policy of including an ingredient of fault 
in the requirements of fish and game crimes. Moreover, the legislature 
has never displayed an awareness that there might be a problem of 
choice of policy regarding the creation of liability without fault offenses 
in the conservation of fish and game resources. Highlighted by major 
policy shifts of 1897 and 1917,° legislative development in the wild- 
life area outlined a threefold expanding liability which the statutes 
defined without express or implied reference to the expansion or 
shrinking of criminal fault requirements. The statutory development 
expanded (1) the number of people covered until everybody in the 
state was uniformly affected (except the Indians on their reserva- 
tions), (2) the area affected until the entire state was equally and 
generally affected, and (3) the subject matter protected as reflected 
in the increase in the statutes themselves and in the fact that the legis- 
lature found it necessary to create a conservation commission to 
administer and enforce the many laws.” 


THE INFERENCE FrRoM THE CHARACTER OF THE OFFENDER 
AND THE OFFENSE 


The Offender 


The fish and game offender is one of two types: (1) the professional 
and (2) the recreational-occasional. The former has a direct economic 
interest in evading the conservation laws. With respect to him the 
wardens would not want to have to prove fault. In this aspect one 





* Wis. Laws 1858, c. 95. 

* Wis. Laws 1897, c. 188 (later amended by c. 313) ; Wis. Laws 1917, c. 668. The 
revised statutes of 1878 had a public policy offenses chapter numbered 185 in which 
are contained a group of sections entitled fish and game. These general laws, how- 
ever, were not applicable where conflicting local laws were in force on the same sub- 
ject. In 1858 the fish and game justice of the peace offenses did not apply to Indians. 
The 1878 statutes referred to many local fish laws which were enacted in the period, 
1867-1878, and to many local game laws which were enacted in the years 1875-1878. 
Wis. Rev. Strat. §§ 4560-4567 (1878). Likewise the 1889 law humbled itself before 
the controlling local laws. See Reviser’s note to Wis. Stat. § 4560 (1889). The major 
act in 1897 was passed to regulate the taking, possession, use, transportation, and 
sale of fish and game. Wis. Laws 1897, c. 188. In 1915 the legislature passed a very 
short-lived chapter 62 for the protection of wild animals. Wis. Laws 1915, c. 594. It 
was repealed and replaced by chapter 29 in 1917. Wis. Laws 1917, c. 668. 
similarities can be noted frequently with respect to chapter 185 of the 1913 statutes, 
chapter 62 of the 1915 statutes and chapter 29 of the 1917 statutes which of course 
is the lineal ancestor of chapter 29 of the 1953 statutes. 

* Merwin, Pustic RELATIONS IN SELECTED WISCONSIN ADMINISTRATIVE DEPART- 
MENTS 12 (unpublished thesis in University of Wisconsin Memorial Library 1937). 
& at 11-16 has a brief, sketchy picture of the early conservation department de- 

lopment. 
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has reason to infer that in order to aid enforcement against evasion, 
the legislature has omitted the requirement of showing fault. This 
inference is blurred, however, because all fish and game offenders are 
not professional violators. The enforcement record is replete with 
instances of violations by the recreational-occasional offender. How- 
ever, the repeating offender penalties of section 29.635 do reflect a 
deep-seated law enforcement policy of the commission to concentrate 
on the habitual offenders. The publicity of the law enforcement di- 
vision of the conservation commission and its field manual of enforce- 
ment expressly indicate a two-point policy: (1) Be severe with the 
habitual violator and (2) educate the youthful violator.’ The infer- 
ence from these facts may be that the executive branch will rely on 
the broad terms of statutes unqualified by fault language to warrant 
rigorous prosecution of habitual offenders, while developing by admin- 
istrative practice a doctrine of penalizing the occasional offender only 
on the foundation of a positive showing of a guilty mind. 


The Offense 


The nature of the offenses against chapter 29 points to liability 
without fault. For example, to hunt deer illegally is not bad in itself 
(mala in se), but wrong only because the law makes it so (malum 
prohibitum).® Moreover, since an offense against the game laws 
threatens a public interest in the conservation of an economic resource, 
its character strikes one as being amoral social contrivance rather than 
moral direction. Hence, to bring about the prohibited state of fact 
may be deemed against public welfare, regardless of the offender’s 
intent. Being such an offense, the inference of liability without fault 
may be said to be the stronger.’ 





* Milwaukee Journal, Jan. 18, 1953, § 3, p. 7, col. 1. The article is entitled War- 
den’s Purpose Is To Guide Rather Than Chastise Boys. See also MANUAL OF THE 
Law ENFORCEMENT DivisION oF THE WIs. CONSERVATION Com™M., 1950. This two- 
point policy was first put into effect in 1948. The present files of the commission 
under the title “Arrests” have a separate folder for “Juveniles.” 

° A strong proponent of the distinction between mala in se and malum prohibitum 
is Rollin M. Perkins. For a recent exposition see Perkins, The Civil Offense, 100 
U. Pa. L. Rev. 832 (1952). This article shows the influence of the published Wis- 
consin approaches. Comment, 1946 Wis. L. Rev. 172; Note, 12 Wis. L. Rev. 365 
(1937). But cf. the thoroughly non-positivistic emphasis of HALL, PRINCIPLES OF 
CriminaL Law 279, 292 (1947) (see pp. 296-299 particularly). 

See Sayre, Public Welfare Offenses, 33 Cotum. L. Rev. 55 (1933). Prof. Sayre’s 
article was a pioneer effort in this field. He was governed in his analysis by two 
cardinal principles: (1) the character of the offense, and (2) the character of the 

t 


y. 

But certainly fish and game offenses cannot be denominated “public torts” under 
the analysis and definition of Note, 35 Harv. L. Rev. 462 (1922) because the Wis- 
consin legislature intended punishment for offenders, not compensation to the state. 
Cf. Wis. Stat. § 29.65(3) (1953). 
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Tue INFERENCE From OFFICIAL INTERPRETATIONS 


Judicial Interpretations 


Certain types of chapter 29 offenses seem on their face to be more 
likely to involve liability without fault. For the present study, the 
fish and game chapter was classified into eleven separate categories. 
Four of these groupings seem especially likely to involve liability with- 
out fault: (1) Laws regulating acts of possession, (2) laws regulating 
acts of transportation, (3) laws regulating acts of sale and commerce, 
and (4) laws regulating acts of taking fish or game illegally, exclud- 
ing acts of taking that are illegal because the offender has no license.!” 





* These exhaustive groupings are: 1. Licensing, certification and permission laws. 
2. Requirements of regular reports and records. 3. Requirements of identification of 
physical objects. 4. Requirements of general cooperation with conservation com- 
mission. 5. Laws limiting activities of conservation commission employees and public 
officers. 6. Laws setting forth powers and duties of the conservation commission. 
7. Definitional, definitive and descriptive policy sections. 8. Laws regulating acts 
of possession. 9. Laws regulating acts of transportation. 10. Laws regulating acts 
of sale or commerce. 11. Laws regulating acts of taking fish or game illegally. 

“Chapter 29’s laws regulating acts of possession most likely to involve liability 
without fault are Wis. Stat. §§ 29.132(2), 29.135(6), 29.395, 29.41, 29.56, 29.57(4) 
(1953). Section 29.132 was renumbered from § 29.594. Wis. Laws 1953, c. 631, § 4. 
The particular § 29.132(2) has never been changed or modified since its passage by 
the legislature. Wis. Laws 1933, c. 25, § 2. Three of the sections have similar word 
phrasing in that the illegally possessed property must be “showing that” the meat 
or skins were actually illegal. See Wis. Stat. §§ 29. .132(2), 29.395, 29.41 (1953). 
These statutes do not call for a “knowing” possession. Wis. Laws 1929, c. 120 
originated § 29.395. Section 29.41 was along with the original establishment 
of chapter 29. Wis. Laws 1917, c. 668, § 3. Only in 1953 has § 29.41 undergone any 
change from its creation. It was repealed and recreated, but the words “showing 
that the same” were not changed. Wis. Laws 1953, c. 68. 

The transportation offenses are Wis. Stat. §§ 29.43-29.47 (1953). They | are sim- 
ilar to possession offenses, but never use the words “showing that the same.’ 

illegal sale of game statutes are found at Wis. Stat. §§ 29.48-29.49 (1953). 
To enforce the game laws satisfactorily, the sale of any game during the closed 
season is outlawed. Particular economic groups, like restaurant owners, are asked 
to maintain a certain reasonable standard of care in the distribution, sale and com- 
merce of food. Is it unreasonable to expect a wholesale fish dealer to know the 
difference between a fish that is a sturgeon and one that isn’t? Wis. Start. § 29.135(5) 
(1953). Can a scientist be reasonably expected to know when a sale is for an un- 
scientific purpose? Wis. Stat. § 29.17(1) (1953). One submits that the legislature 
in the fish and game statutes does not expect people to attain an unreasonable 
degree of diligence. 

The laws specifying the acts of illegally taking fish or game are spread throughout 
chapter 29. Certain means of illegally taking fish or game seem to be fairly obvious, 
and not subject to mistake of fact analysis at all. Examples of such statutes in- 
clude Wis. Star. §§ 29.12(3a) (use of the cross-bow in hunting deer during the bow 
and arrow season), 29.29(1) (using explosives to get fish), 29.575(11) (use of spear 
or gunshot to kill muskrat), 29.58(11) (spearing or shooting mink), 29.60(5) (b) 
(taking wild animals with explosives or poison) (1953). On the other hand those 
in this classification of illegally taking fish or game which seem most sensitive to 
the charge of being liability without fault offenses are Wis. Star. §§ 29.22(1), 
29.30(2)(b), 29.343(1)(3), 29.56, 29.57(4), 29.578(15), 29.256, 29.52(7), 29.29(2) 
(3) (4), 29.54(2), 29.545 (1953). 
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Under the fish and game statutes the Supreme Court of Wisconsin 
has never squarely met the issue of liability without fault. At least 
one important decision, however, adds something to a definition of 
state policy. 

In 1923 Cohen v. State’ presented a significant possession case to 
the highest court of Wisconsin. Defendant was convicted of having in 
his possession the speared skins of certain muskrats.1* He was fined 
$50 and costs. Defendant’s lawyer claimed that the fur buyer could 
not spend time looking inside a fur to see whether it had been speared 
in buying thousands of furs.1° He also attempted to show that de- 
fendant had no intent to buy such illegal furs by offering evidence 
that defendant did not buy at lower than the market value of musk- 
rats.1° The trial court barred this evidence as immaterial; intent was 
not the issue; the only issue was whether the skins contained holes 
made by spears.” The trial judge instructed the jury that the state 
need not convince them that the defendant in fact knew the rats were 
speared ; the state need only convince them beyond a reasonable doubt 
that the defendant had possession of ratskins which were in a con- 
dition showing that the rats had been speared or shot. The trial judge 
further instructed the jury that the defendant would be criminally 
liable if he were in possession of skins which, if examined, would dis- 
close to one of ordinary intelligence and experience in handling such 
skins, using ordinary care, and caution, that they were speared or 
shot.1® 

The defendant took no exception to this instruction and in his 
brief on appeal argued that in the circumstances he could not have 
avoided a statutory violation with the utmost care and circumspec- 
tion.1** Apparently both parties were satisfied that when the statute 
penalized possession of skins in a condition “showing that the same” 
(the language of section 29.41) had been speared or shot, it meant 
that some sort of negligence by the defendant must be proved. Thus, 
both sides ultimately treated the issue as one not between subjective 
fault or no subjective fault, but rather as one between objective fault 
or the absence of objective fault. The supreme court explicitly ap- 
proved the instruction to the jury and added that a defendant may 





* 180 Wis. 352, 192 N.W. 992 (1923). 

“ The statute involved was Wis. Stat. § 29.41 (1919). See note 12 sudra. 

* Trial Court Record, p. 17, Cohen v. State, 180 Wis. 352, 192 N.W. 992 (1923). 
* Id. at 65. 

** Ibid. 

** Id. at 101. Cohen v. State, 180 Wis. 352, 355, 192 N.W. 992, 993 (1923). 

** Brief for Appellant, p. 11, Cohen v. State, 180 Wis. 352, 192 N.W. 992 (1923). 
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be presumed to know that which he might have known by the exer- 
cise of ordinary care.?® 


Interpretations by the Attorney General 


Possession of fish or game comprehends at least two distinct issues 
turning on the nature of the possessor’s knowledge: (1) The accused 
may have the fish or game without knowing that he has them; (2) the 
accused may knowingly hold fish or game but without knowledge that 
they are of a character which makes it illegal to hold them. The first 
issue seems to present no substantial problem for our present pur- 
poses; possession requires conscious purpose to exercise dominion, 
and therefore one cannot have possession of a thing at all unless he 
knows that he has it. In 1917 an opinion of the attorney general dis- 
cussed the problem of “strict” liability in the fish laws, but considered 
only whether an automobile owner might be guilty of criminal posses- 
sion when another surreptitiously concealed illegal fish in the car 
without the owner’s knowledge or consent.” The attorney general 
concluded that the accused was not guilty of illegal possession of fish 
because a man cannot become a criminal unconsciously, and the effort 
to impose guilt on such grounds would offend ordinary notions of jus- 
tice. The analysis turns on so extreme an example as not to be of 
much force. The opinion finally does grant that the true reason for 
the non-culpability of the automobile owner could be merely his failure 
to exercise either physical or mental dominion over the illegal goods 
without which he could have no possession.*4 The opinion fails to 
discuss the really difficult issue that may arise when there is a mistake 
as to what one possesses, not unconsciousness of the fact of possession. 

The transportation offenses are so similar to the possession offenses 
that some of them [like those under section 29.43(2)(3)] might be 
classified as possession offenses. Since these provisions do not declare 
that the goods be in a state “showing the same” to be illegal, one might 





* Cohen v. State, 180 Wis. 352, 355, 192 N.W. 992, 993 (1923). There exists no 
other authoritative (contrary or supporting) statement of the Cohen doctrine of 
criminal liability. Other supreme court cases having to do with fish or game 
possession have not found it necessary to decide the liability without fault issue. 
For example, in one case the attorney for the illegal possessor in the court 
below had not attempted to offer proof that the skins were from animals killed 
in the open season and a fortiori offered no proof that there might be any mis- 
take of fact about the matter. That the furs were illegally caught was a verity 
in the case. State ex rel. Meyer v. Keeler, 205 Wis. 175, 185-87, 236 N.W. 561, 
564-65 (1931). And see Record at 91 of this case. Applicable statute was Wis. 
Stat. § 29.395 (1929). Another case likewise fails to raise the liability without fault 
issue. State v. Meyer, 258 Wis. 326, 46 N.W.2d 341 (1951). 

” 6 Ops. Wis. Atr’y GEN. 708 (1917). 

™ Id. at 711. 
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argue that they are liability without fault offenses.?* Section 29.43(2), 
for example, prohibits the carrying of game inside trunks, valises or 
other packages on a common carrier. The provision does not expressly 
limit liability to those who know or should know what is actually in- 
side a valise or package carried. A 1913 attorney general’s opinion de- 
clared that an express agent would be criminally liable if he accepted 
a box marked “Fish” but in fact containing venison.** This opinion 
cites as support the classic and original Wisconsin strict criminal lia- 
bility case.24 The express agent’s offense was “made to consist solely 
in the fact of shipping the deer without the necessary coupons,” 
although it must be noted that the agent did not know in fact that the 
box needed the coupons because he thought the box contained fish. 
The statute found violated was section 1498q(9)(10)(14) of the 
1913 statutes ; subsection (10) explained in precise detail the duty of 
the carrier in placing certain coupons on shipments of venison. In to- 
day’s regulation of such common carrier action, found at section 29.45, 
there is no personal reference to the duty of the agent himself, but 
simply a reference to the common carrier receiving for transportation 
in accordance with the provisions of the entire section. 

Under this 1913 opinion apparently the legislature may legitimately 
subject a transportation employee to liability without fault in the 
course of routine handling of shipments. The present law, however, 
does not make the positive duty of the carrier so clearly explicit as 
did the 1913 legislation.*® 


THE INFERENCE From LAw ENFORCEMENT 


' Given so little help from the formal interpretation of the state’s 
penal fish and game statutes, one turns at last to appraise the day-by- 
day, warden-meets-offender, practical interpretations of the law. The 
present state of the statute law has left a broad area of discretion to 





= See note 12 supra. 

*2 Ops. Wis. Atr’y Gen. 402 (1913). 

“State v. Hartfiel, 24 Wis. 60 (1869) (a liquor sale case). 

2 Ops. Wis. Atr’y GEN. 402, 404 (1913). 

* The original § 1498q had been passed by the 1897 legislature. Wis. Laws 1897, 
c. 221, § 3. However, at that time the penalty was not criminal, rather it was 
merely a forfeiture penalty of $100 to $500. Soon after the penalty was amended 
and described as a fine or imprisonment or both of $25 to $100 or 30 days to 3 
months. Wis. Laws 1899, c. 312, § 11. In the consolidation, revision and renumber- 
ing of 1915 old § 1498q(9)(10) became the new § 62.20. The old penalty § 
1498q(14) became § 4562d. In 1917 with the creation of the wild animals protec- 
tion chapter 29, § 62.20 became the new § 29.45. There was no longer the express 
reference to the express agent’s duty. Wis. Laws 1917, c. 668, § 3. The changes to 
§ 29.45 since then have been few and insignificant. Wis. Laws 1921, c. 553, § 3 
Wis. Laws 1927, c. 63; Wis. Laws 1947, c. 232, § 5. 
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the enforcement officials ; they are thus charged with a heavy responsi- 
bility. In enforcing the law, they have come up with a rough and 
ready solution to our problem. As one might expect, their concern is 
not with the theoretical meaning of criminality, but rather with what 
is expedient practice to promote the actual conservation of fish and 
game.?7 We learn that in practice the law enforcement division of the 
conservation commission is interested in the offender’s subjective fault, 
mainly because judicious recognition of such fault as a criterion of 
official action serves to promote public cooperation with the program 
of conservation of wildlife.2* On the record of official practice liabil- 
ity without fault is implicitly conceivable, but seldom explicitly invoked 
in the enforcement of the fish and game laws. 

A warden in the field defended his action in arresting a 17-year-old 
for fishing without a license. The 17-year-old had insisted that he did 
not need a license at his age, not knowing of a recent change in the 
law. Having no power under the statutes, the central authorities did 
not reverse the conviction but advised the warden that the arrest was 
against good policy. To this, the man in the field expostulated : 


It would seem to me that our legislature intended to have the regu- 
lations enforced. . . . I am not able to explain why enforcement 
action on this type of misdemeanor is questioned more than those 
covering traffic violations where the conservation of human life 
is involved.”® 





“To promote such conservation, liability can rest on criminal possession. The 
possession of a gun or rifle which is loaded or not knocked down or in a carrying 
case while in a wild life refuge is an offense. Wis. Stat. §§ 29.56, 29.57(4) (1953). 
Of course, the actual hunting or the taking of an animal in a wild life refuge is an 
offense. But law enforcement officers would have great difficulty if they had to 
prove an actual taking. The deterrence of illegal hunting would be lower. Possession 
is enough for an offense. Effective law enforcement of the conservation statutes 
would be negatived if hunting, trapping, fishing and the general taking of wild 
animals had to be proved to a jury always. Moreover, sometimes both the hunting 
and the possession could be proved satisfactorily, but the conservation warden does 
not want to lose the benefit of an informer who would have to testify openly in 
order to prove the hunting whereas the possession can be proved without such 
testimony. The small number of wardens in Wisconsin also prevents effective 
enforcement if the actual taking operation had to be proved. 

* This tactful and restrained view of law enforcement has been iterated with 
concise and clear virtue at 80-88 of an unpublished Ph.D. thesis. Merwin, Pusiic 
RELATIONS IN SELECTED WISCONSIN ADMINISTRATIVE DEPARTMENTS (unpublished 
thesis in University of Wisconsin Memorial Library 1937). There the conservation 
commission’s law enforcement policy has been described as or entitled “Individual 
Consultation.” The effort is to get the wilful violator, but implicit in this effort is 
the belief that not only wilful violators may yet be legitimately convicted under 
the fish and game laws. 

* Letter from a warden to the chief warden in Madison, Feb. 16, 1953 (filed under 
“Arrests” at the conservation commission). One wonders whether the warden in 
this letter really believes that the conservation of wildlife is valued on par with 
the conservation of human life. 
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Perhaps, the writer of this letter, had he been accustomed to lawyers’ 
distinctions, would have drawn a distinction between a mistake of law 
and a mistake of fact. Even so, his objective was literal law enforce- 
ment. At the time of this arrest the Wisconsin legislature had very 
recently reduced from 18 to 16 the minimum age at which a fisherman 
must obtain a fishing license. As an experienced, practical law enforce- 
ment officer, the chief warden also drew no distinction between mis- 
take of fact and mistake of law. He advised his warden that the state’s 
policy dictated that a 17-year-old should not be arrested when he had 
acted in ignorance of the law. The boy should have been made to buy 
a license instead.8° The chief warden’s objective was effective law 
enforcement. 

Two factors influenced the chief warden: The law had been only 
so recently passed ; the offender was only a boy of seventeen. Con- 
ceivably, other practical factors would have changed his view. Had the 
boy been involved in a major violation equivalent to deer shining, or 
had there been circumstances indicating subjective or objective fault, 
probably the offender would have been ruled properly subject to ar- 
rest and conviction. 

If a warden finds an offender in a closed hunting area with a rifle, 
the warden will not usually arrest the hunter if the warden is in fact 
convinced that the hunter made a good faith mistake as to his location. 
The commission instructs its wardens to use tact and judgment in 
making arrests and in carrying forward prosecutions.** Thus the 
warden will feel constrained to justify an arrest to his chief on other 
grounds than simply those of finding the offender in the closed area.** 
Sometimes he will justify his arrest because the hunter ran away when 
he spotted the warden. At other times, the warden may justify sterner 
action because there was a member of the party who since he was 
familiar with the country should have known the location of the closed 





” Letter from the chief warden to a warden, Feb. 18, 1953 (filed under “Arrests” 
at the conservation commission). 


* Administrative Memo No. 6, Nov. 5, 1953. And see Law Enforcement Letter 
No. 470, Nov. 3, 1952. 

*See Letter from complainant to the chief warden, Dec. 4, 1952 (filed fnder 
“Arrests” at the conservation commission), and subsequent Letter from the assistant 
chief warden to the complainant, Dec. 10, 1952 (filed under “Arrests” at the con- 
servation commission). 

“Letter from a warden to assistant chief warden, Dec. 12, 1952 (filed under 
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area.** Essentially, the enforcement policy is to determine intent to 
violate, if the local officer can possibly do so.*® 

However, since an exclusive pursuit of this policy might undermine 
the enforcement of the conservation laws, the wardens sometimes ar- 
rest “technical” as well as deliberate violators. These few unfortunates 
have been described as martyrs to the cause of fish and game conser- 
vation.** The enforcement policy is really a two-edged sword: The 
warden first attempts to decide whether the offender under the unique 
circumstances truly deserves punishment. Did his conduct involve 
subjective fault? Did he have a bad intent? Did he really know what 
he was doing or what he had or where he was hunting? Has he been 
a chronic violator? Secondly, the warden makes arrests of those 
whose intent is uncertain, and hence is almost certain on occasion to 
arrest some who are innocent of knowledge, in order to deter other 
potential violators from relying on an innocent and reasonable-sound- 
ing story. This discreet enforcement policy is shaped into non- 
arbitrary practical uniformity by face-to-face area meetings wherein 
the wardens are instructed by the chief warden. 


CoNCLUSION 


An analysis of the statutes themselves without benefit of much au- 
thoritative interpretation on the liability without fault problem sug- 
gests that the legislature has not been unreasonable in its definitions of 
standards of offensive conduct.** The statutes do conceivably leave 





“Arrests” at the conservation commission). Letter from the chief warden to com- 
plainant, Dec. 12, 1951 (filed under “Arrests” at the conservation commission). 

* Moreover, it is believed that arrest of the obviously innocent person does more 
harm than good. Letter, Nov. 10, 1953 (filed under “Arrests” at the conservation 
commission). One suspects that sometimes the obviously obnoxious violator is easily 
equated with the not obviously innocent. On such an arrest the law enforcement 
division is pushed to the wall and the issue is squarely joined, and it will maintain 
that it is “not necessary to show intent in prosecuting a misdemeanor.” See Letter 
from a warden to the chief warden, Dec. 2, 1953; Letter from the chief warden to 
the Cae cape = Dec. 4, 1953 _ under “Arrests” at the conservation commission). 

the assistant chief w 

1953 legislature ‘cpetichined Wis. Stat. § 29.22(5) (1951) to Wis. Star. 
“ 29.22(1) (1953). Wis. Laws 1953, c. 556, § 5. The old § 29.22(1) (1951) was re- 
pealed because commission orders had superseded the statutory general restrictions 
on hunting. Jd. § 3. The new § 29.22(1) (1953) is a special restriction prohibiting 
hunting within 1700 feet of any hospital or sanatorium. Isn’t this a likely chance 
for a reasonable non-negligent mistake of fact? It however also provides explicitly 
that no conviction shall be had for such a violation unless the restricted area is 
designated by signs. The signs may be furnished by the conservation commission. 
If the commission does not choose to furnish the signs, there would be no chance 
for any criminal conviction under this subsection at least according to the fair 
meaning of the subsection’s words. It does not say the commission must furnish 
the signs; they may furnish the signs. No conviction can be obtained unless “such 
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room for liability without fault in certain situations of the taking of 
wildlife and in the possession (sale, transportation) of wildlife. Given 
the fashion in which the supreme court in the Cohen case imported 
negligence into a conservation statute, and given the character of the 
actual enforcement of the wildlife protection laws today, it is sub- 
mitted that the practical quantity and quality of liability without fault 
crimes in chapter 29 is virtually nil. Rather, objective fault seems a 
normal criterion of criminal liability. 

RicHarD R. RoBinson 





signs” designate restricted areas. Seventeen hundred feet is quite a long distance, 

and a hunter might reasonably fail to realize that he was that close to a hospital 
or sanatorium if it were not for the signs. This particular statute suggests that the 
legislature has not been completely unreasonable in its apparent absence of concern 
for the problem of liability without fault. When this subsection was originally 
passed by the legislature, the distance was greater than seventeen hundred feet. It 
was one half of a mile! Wis. Laws 1931, c. 121 [It is quite likely that the one 
legislator who was primarily interested in getting this law passed was thinking about 
just one hospital located in Brown county. See and compare Bills 749A one 287A 
(Wis. 1931) ]. This distance was shortened four years later. Wis Laws 1935, c. 314. 
The legislative trend is toward reasonableness! The practical legislature tries to 
link up the objective occurrence of hunting too near a hospital or sanatorium with 
a probable (not just possible) fault on the part of the offender. The hoa ne is 
left probable, but not necessarily essential to guilt. The legislature is balancing the 
risk to the hunter of prosecution and conviction for a reasonably innocent act against 
the risk to the hospital or sanatorium of noise and disturbances which might en- 
danger the health and lives of their patients. 





Notes 


PARENT - SUBSIDIARY CORPORATIONS: SERVICE OF 
PROCESS TO ACQUIRE PERSONAL JURISDICTION OVER 
FOREIGN CORPORATIONS. In the case of Harris v. Deere & 
Company' an Illinois corporation, whose activities in North Carolina 
were limited to distribution of its products through a wholly owned 
and controlled subsidiary, was sued in federal district court of North 
Carolina by a North Carolina resident for alleged negligence in the 
design and manufacture of a tractor, whereby plaintiff was injured. 
Jurisdiction was based on diversity of citizenship. Defendant moved 
to dismiss for lack of jurisdiction over the person. Held, on the au- 
thority of Cannon Manufacturing Co. v. Cudahy Packing Co.,? service 
of process on the process agent of the wholly owned subsidiary doing 
local business was not sufficient to subject defendant foreign corpora- 
tion to personal jurisdiction under North Carolina law. Motion 
granted. 

In federal court, jurisdiction over a foreign corporation may be 
secured either by service within the state on a managing or general 
agent® or by service as provided by the law of the particular state.* 
Two questions arise when service is attempted under the latter pro- 
vision: (1) Does a state statute exist which authorizes exercise of 
jurisdiction over the defendant? (2) If such statute does exist, may 
it be applied in the particular case without a denial of due process as 
guaranteed by the fourteenth amendment? The answer to the first 
question is ultimately a matter of state law.’ The second, the constitu- 
tional question, arises only when the first has been answered affirma- 
tively. 

The first question, therefore, for Judge Gilliam in the Harris case, 
was whether any North Carolina statute provided that a parent foreign 





+128 F. Supp. 799 (E.D.N.C. 1955), aff'd 223 F.2d 161 (4th Cir. 1955). 

* 267 U.S. 333 (1925). 

*Fep. R. Civ. P. 4(d)(3). No case seems clearly to have allowed service on a 
subsidiary as managing agent of the parent corporation under this section. 

*« _ . it is also sufficient if the summons and complaint are served . . . in the 
manner prescribed by the law of the state in which service is made... .” Fen. R. 
Crv. P. 4(d) (7). 

° Travelers Health Assn. v. Virginia, 339 U.S. 643 (1950) ; Kahn v. Maico, 216 F.2d 
233 (4th Cir. 1954); Partin v. Michaels Art Bronze Co., 202 F.2d 541 (3d Cir. 
1953) ; Canvas Fabricators, Inc. v. William E. Hooper & Sons Co., 199 F.2d 485 (7th 
Cir. 1952) ; Kelley v. Delaware L. & W. R. Co., 170 F.2d 195 (1st Cir. 1948) ; Terry 
Carpenter, Ltd. v. Ideal Cement Co., 117 F. Supp. 441 (D. Neb. 1954); Allegue 
v. Gulf & South American S.S. Co., 103 F. Supp. 34 (S.D.N.Y. 1952). 
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corporation could be subjected to personal jurisdiction in North Caro- 
lina by service of process on a wholly owned subsidiary doing business 
in North Carolina when the cause of action against the parent was 
connected with the local activities of the subsidiary? In view of the 
fact that the cause of action arose in North Carolina, that the plaintiff 
resided there, and the defendant had certain contacts with the state, 
the court expressed its belief that suit could be maintained in North 
Carolina without offense to “traditional notions of fair play and sub- 
stantial justice,” i.e., that the constitutional requirements of /nter- 
national Shoe Co. v. Washington® were satisfied. However, on exami- 
nation of the North Carolina case law,‘ the court did not find that the 
state statutes* provided for piercing the corporate veil. On the con- 
trary: “No decision of the Supreme Court of North Carolina involving 
the parent-subsidiary situation has been cited or found.’”® 

The Cannon case, closely in point, wherein attempted service on 
defendant foreign corporation’s wholly owned and wholly controlled 
subsidiary was held inadequate to acquire jurisdiction over defendant 
in a breach of contract suit, was decided by the United States Supreme 
Court in 1925. It held that in the absence of a state statute to the 
contrary, a parent foreign corporation was not doing business in a 
state merely because its wholly owned subsidiary was engaged in ac- 
tivities in that state. Unable to distinguish the facts of the Cannon 
case from the case before him, Judge Gilliam applied the holding of 
the Cannon decision as he saw it: Absent a state statute whereby a 
parent corporation may be bound by service on its subsidiary, such 
service does not subject the former to jurisdiction. He deemed the 
absence of such a North Carolina decision paramount, and concluded 
the service was not valid under North Carolina law, and dismissed the 





* 326 US. 310 (1945). 
* Lambert v. Schell, 235 N.C. 21, 69 S.E.2d 11 (1952) ; Troy Lumber Co. v. Sewing 


Machine Corp., 233 N.C. 407, 64 S.E.2d 415 (1951); Radio Station WMFR, Inc. v. 
Eitel-McCullough, Inc., 232 N.C. 287, 59 S.E.2d 779 (1950) ; Harrison v. Corley, 226 
N.C. 184, 37 S.E.2d 489 (1946) ; Highway Comm. v. Transportation Corp., 225 N.C. 
198, 34 S.E.2d 78 (1945); Cape Fear Ry. Inc. v. Cobb, 190 N.C. 375, 129 S.E. 828 
(1925). 

*“Service by Copy. . . . If the action is against a corporation, to the president 

. or managing or local agent thereof. . . . Such service can be made in respect to 
a foreign corporation only when it has property, or the cause of action arose, or the 
plaintiff resides, in this State. . . “’ N.C. Gen. Srat. § 1-97(1) (1953). 

“Every corporation having property or doing business in this State . . . shall 

have an officer or agent in the State upon whom process . . . can be served. 

. . 2” [If no agent is appointed, process] “may be served upon the Secretary of 

State... .” N.C. Gen. Star. § 55-38 (1950). 

* 128 F. Supp. at 803. 
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action. The circuit court applied the same rationale to affirm.!® Dis- 
posing of the case on these statutory grounds the court did not meet 
the issue of “due process.” That constitutional question expressly 
unanswered in the Cannon case, and perhaps unnecessarily avoided 
in Consolidated Textile Corp. v. Gregory" is an open question. 
Would a state court be reversed on constitutional grounds if it 
ruled that a foreign corporation was doing business in the state 
through its wholly owned and controlled subsidiary such that service 
on the subsidiary affords jurisdiction over the parent? States may 
acquire personal jurisdiction over a foreign corporation doing busi- 
ness in the state in suits arising out of that business by service 
of process on the secretary of state with notice to the defend- 
ant.!2_ A state has been held free to determine that the commission of 
a tort within the state is doing business there for purposes of juris- 
diction.* The United States Supreme Court has held service of 
process by registered mail to be sufficient notice to a mail order in- 
surer selling policies by mail in violation of state law when the state 
brought suit to enjoin the insurer from further activity until he com- 
plied with the law.’* Recent decisions of that Court “have shown a 
definite disposition to widen the concept of permissible state juris- 
diction over foreign corporations.”!® 


AcTIONS ON CONTRACT 


Where the local subsidiary corporation breached its contract made 
locally with plaintiff, service on the subsidiary did not bring parent 
foreign corporation under state jurisdiction.’* In another case service 
on the local subsidiary did not subject the parent foreign corporation 
to suit in that jurisdiction when the cause of action arose in another 





* 223 F.2d 161. Query, what effect, if any, do the Federal Rules of Civil Pro- 
cedure enacted in 1938, and Erie Ry. Co. v. Tompkins, 304 U.S. 64 (1938) have on 
the import of the Cannon decision handed down in 1925? 

™ 289 U.S. 85 (1933). If the Court followed the Cannon case here, it did so on 
the grounds that no Wisconsin statute had ever been construed to hold that a parent 
corporation was doing business in the state merely because its subsidiary was. 

“ Highway Comm. v. Transportation Corp., 225 N.C. 198, 34 S.E.2d 78 (1945); 
Lunceford v. Association, 190 N.C. 314, 129 S. E. 805 (1925). 

* Smyth v. Twin State Improve. Corp., 116 Vt. 569, 80 A.2d 664 (1951). 

“ Travelers Health Assn. v. Virginia, 339 U.S. 643 (1950). 

* Harris v. Deere & Co., 128 F. Supp 799, 804 (E.D.N.C. 1955). 

** Fergus Motors v. Standard-Triumph Motor Co., 130 F. Supp. 780 (S.D.N.Y. 
1955). Compare the unsuccessful attempt to gain jurisdiction over foreign subsidiary 
corporation by service on local parent in an action based on local parent corpora- 
tion’s breech of contract. A. G. Bliss Co. v. United Carr Fastener Co. of Canada, 
116 F. Supp. 291 (D. Mass. 1953). 
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state, lay only against the parent corporation, and was, in fact, totally 
unrelated to subsidiary’s activities or presence in the state.!* 

The Cannon case arose from a breach of a contract by a parent cor- 
poration to purchase cotton sheeting for use in packing meat. Wholly 
owned subsidiary’s activities in North Carolina consisted of buying 
from defendant foreign parent and selling to dealers. Process served 
on local subsidiary did not subject parent to North Carolina jurisdic- 
tion. Clearly, the subsidiary’s activities in North Carolina were un- 
related to the transaction in issue and did not give rise to the cause 
of action. Consider in this respect the possible implications of the 
fact that the contract was to be performed, at least in part, within 
the state. The Cannon doctrine was followed in a case where the 
contract had no relation to the state other than plaintiff’s residence 
within the state.'® 


Tort AcTIONS 


In a case where plaintiff became ill from soup purchased from a 
local sales subsidiary, the action founded on alleged negligent manu- 
facture by the parent foreign corporation was tried in the local forum. 
Service on the subsidiary was held sufficient to subject both parent 
and subsidiary to the jurisdiction of that court.4® On the other hand, 
although a tort occurred within a state, ownership of the local sub- 
sidiary was held not sufficient contact with the state to warrant sub- 
jecting the foreign parent corporation to its jurisdiction when the 
tort in question was unconnected with subsidiary’s activity in the 
state.2° However, a foreign corporation systematically rifling the assets 
of a local subsidiary, thus defrauding subsidiary’s creditors, was com- 
pelled to answer for such activity in a tort suit in the state. Service on 
the secretary of state was effective to confer jurisdiction over such 
parent corporation.” Again, jurisdiction was sustained in a tort action 
against a foreign corporation brought by a stockholder based on trans- 
actions between the foreign corporation and its local subsidiary ; service 
made on the local subsidiary was held adequate.” 

Compare the case where the foreign parent corporation could not 
be brought by a minority stockholder into an action for illegal manipu- 
lation of stock in the local subsidiary corporation because, it was said, 





** Echeverry v. Kellogg Switchboard & Supply Co., 175 F.2d 900 (2d Cir. 1949). 
* Consolidated Textile Corp. v. Gregory, 289 U.S. 85 (1933). 

* Williams v. Campbell Soup Co., 80 F. Supp. 865 (W.D. Mo. 1948). 

* Ackerley v. Commercial Credit Co., 111 F. Supp. 92 (D. N.J. 1953). 

™ Henderson v. Rounds & Porter Lumber Co., 99 F. Supp. 376 (W.D. Ark. 1951). 
* Pergament v. Frazer, 93 F. Supp. 9 (E.D. Mich. 1949). 
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holding and voting stock did not amount to doing business within the 
state.** In light of the other case decisions, consider the impact on the 
state of such manipulation of stock in the domestic subsidiary. Are not 
the contacts with the state of defendant or its subsidiary related to the 
cause of action against defendant parent in such a way that the state 
would be justified in exercising jurisdiction over defendant foreign 
corporation ? 

Generally with respect to tort actions the parent foreign corpora- 
tion may be brought into a particular state’s jurisdiction in cases seek- 
ing to establish liability of the parent corporation arising out of a 
tort within that state if it is shown that the activities of the local sub- 
sidiary are related to the particular cause of action. When the sub- 
sidiary’s presence or activity therein is not so related, foreign parent 
may not be required to submit to that jurisdiction. 


PATENT AND TRADEMARK INFRINGEMENT ACTIONS 


Jurisdiction was sustained where defendant parent foreign corpora- 
tion was brought in by service locally on one of its subsidiaries. The 
infringing acts, while done wholly in the interest of the parent, were 
performed by the various subsidiaries. Held, parent’s contact with the 
state justified exercise of jurisdiction in this case.** 

A contrary result was reached in a later case, also a patent infringe- 
ment action, joining a parent foreign manufacturer and its subsidiary 
distributor as defendants. Without any realistic distinction from the 
earlier case being noted by the court, service on the subsidiary was 
held not sufficient to render parent corporation liable to suit in that 
jurisdiction.” 

Where subsidiary’s activities in the state consisted of storing the 
parent’s product in the state, granting licenses for the local manufac- 
ture of parent’s product, and supervising such local manufacture, 
service of process on the local subsidiary was effective to subject par- 
ent to suit locally for acts of infringement.*® 





* Steinway v. Majestic Amusement Co., 179 F.2d 681 (10th Cir. 1949). 

“Industrial Research Corp. v. General Motors Corp., 29 F.2d 623 (N.D. Ohio 
1928). The court noted that General Motors’ business was done by a hierarchy of 
subsidiaries. 

* Bergolt v. Hudson Motor Car Co., 124 F. Supp. 716 (D. Minn. 1954). See also 
Hudson Minneapolis, Inc. v. Hudson Motor Car Co., 124 F. Supp. 720 (D. Minn. 
1954). 

* Mas v. Orange-Crush Co., 99 F.2d 675 (4th Cir. 1938). The court speaks of the 
subsidiary in this case as a mere name. See Pergament v. Frazer, 93 F. Supp. 9, 11 
(E.D. Mich. 1949) wherein the subsidiary is referred to as the “alter ego of the sales 
department” of the parent foreign corporation. 
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States have generally extended their jurisdiction in patent litigation 
to include a parent foreign corporation when the subsidiary’s activity 
in the state is related to the acts of infringement, although there is 
some conflict on this point. 


Anti-Trust ACTIONS 


In an early case, parent foreign corporation whose contact with 
the state was limited to stock ownership of local subsidiaries was not 
subject to jurisdiction of that state in an anti-trust suit; the court 
did not indicate whether the activities which gave rise to the cause 
of action occurred in the state of the forum.** In another case a 
British parent corporation was “found” in New York represented by 
directors of the corporation who were working there in the interests 
of the corporation. The court explained that the authorized exercise 
of jurisdiction over the parent was not due to control of a local sub- 
sidiary, but to parent’s own activities in the state.*® In later anti-trust 
cases against alien parent corporations the parent corporations were 
“found” in New York solely on account of their subsidiaries’ activities 
in New York.”® 

Compare the result in another anti-trust suit involving American 
parent and subsidiary corporations where the court refused to hold 
the parent subject to its jurisdiction. The suit arose from business 
done within the state by a subsidiary cement manufacturer. Parent 
foreign corporation, also a cement manufacturer, did not itself engage 
in activities in the state. The court held that control of the subsidiary 
operating locally did not bring the parent corporation into the state for 
purposes of jurisdiction.* 

Thus, an early anti-trust case held that stock ownership in a sub- 
sidiary corporation doing business in the state did not bring the for- 
eign parent into that state for purposes of jurisdiction. Later cases 
have held that jurisdiction may extend to the parent foreign corpora- 
tion where subsidiary’s activity in the state gives rise to the cause of 
action in anti-trust. There is some authority to the contrary on this 


point. 





** People’s Tobacco Co. v. American Tobacco Co., 246 U.S. 79 (1918). 

** United States v. Scophony Co., 333 U.S. 795 (1948). 

* United States v. Watchmakers of Switzerland, Inc., 133 F. Supp. 40 (S.D. N.Y. 
1955) ; United States v. Imperial Chemical Industries, Ltd., 100 F. Supp. 504 (S.D. 
N.Y. 1951). See also Bator v. Boosey & Hawkes, Ltd., 80 F. Supp. 294 (S.D. N.Y. 
1948). Held, alien English corporation, joined as a third party in action for declara- 
tory judgment against its New York subsidiary, was within the jurisdiction of the 
New York district court. 

*” Terry Carpenter, Ltd. v. Ideal Cement Co., 117 F. Supp. 441 (D. Neb. 1954). 
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SUMMARY 


Parent foreign corporations generally have not been subjected to 
jurisdiction of the court in a particular state (1) in an action for sub- 
sidiary’s breach of contract where the contract was made locally by the 
subsidiary (2) in an action for parent’s breach of contract where the 
breach is unrelated to subsidiary’s activity in the state (3) in a tort 
suit where the cause of action against the parent is unrelated to sub- 
sidiary’s presence in the state. Parent foreign corporations generally 
have been subjected to jurisdiction of the particular state court: (1) 
in a tort action where the cause of action against the parent arose 
within the state and is related to the subsidiary’s activity in that state 
(2) in patent suits where subsidiary’s activities in the state are related 
to the acts of infringement (3) in anti-trust suits where subsidiary’s 
activity in the state gives rise to the cause of action. 

Thus, generally, where the particular cause of action has substantial 
contact with the state, the more recent trend has been to subject the 
parent to personal jurisdiction whenever the action itself either arises 
out of subsidiary’s activity, or bears some relation to the local opera- 
tions of the subsidiary. 

When, as in the Harris case, the cause of action arises in the state 
and is related to the subsidiary’s activities in the state, a finding that 
the parent foreign corporation is subject to personal jurisdiction in that 
state would be consistent with the above holdings. Perhaps jurisdiction 
in the Harris case was not sustained because of a typical caution exer- 
cised by federal courts interpreting state law since Erie Ry. Co. v. 
Tompkins ;*" federal courts are not anxious to extend the application 
of a state law beyond its prior application by the courts of that state. 

Joan THERESE BERRY 


FEDERAL INCOME TAX——COLLATERAL ESTOPPEL 
AND THE FAMILY PARTNERSHIP. The case of Lynch v. 
Commissioner combines two interesting elements of income tax law, 
collateral estoppel and the family partnership. The taxpayer in July, 
1937, entered into a partnership agreement with his three daughters 
in which he gave them a one-fourth capital interest in his retail clothing 
business in Milwaukee, Wisconsin. The duration of the partnership 
was to be fifteen years with the “sole executive control” remaining in 





™ 304 U.S. 64 (1938). 
* 216 F.2d 574 (7th Cir. 1954). 
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the taxpayer.? The partnership agreement provided that the profits 
“may be divided among the partners” pro rata.* The profits did not 
have to be distributed, but could be credited on the books and retained 
and used as operating capital of the partnership. The taxpayer reserved 
the right to purchase at any time the interests of his daughters. They 
in turn were not to sell their interests to anyone but their father and 
agreed that their brother should have an option to purchase at the age 
of twenty-seven. Book entries were made to record the transfer of 
interest to the daughters, and later entries credited their accounts with 
their pro rata shares of income. The daughters had no right to draw 
checks on the partnership. Withdrawals made by the taxpayer and 
charged against his daughters’ accounts were used to pay for their edu- 
cation and clothing and to purchase savings bonds in the name of their 
mother and brother. Other charges to their accounts were in the 
nature of gifts to them and their families on Christmas and birthdays. 

In 1941 the Board of Tax Appeals in considering claimed tax de- 
ficiencies for 1936 and 1937 declared the family partnership valid for 
income tax purposes. The board was of the opinion that there was 
sufficient evidence of a completed gift of a capital interest to the daugh- 
ters and said, “In the instant case no bad faith has been charged nor 
shown to have existed in connection with the organization of the part- 
nership.”* This determination was not appealed. 

In 1953 the Tax Court was again faced with the question of whether 
this partnership was valid for tax purposes.5 The tax years involved 
were 1944 and 1945. The taxpayer raised the defense of collateral 
estoppel claiming that this exact issue could not again be litigated. 
The court decided collateral estoppel was not applicable because 


[t]he decisions in the Supreme Court cases cited have altered the 
legal concept of the facts essential for the determination of what 
constitutes a valid family partnership and have necessitated a 
broadening of the scope of inquiry in ascertaining whether or not 
such facts exist in a given case.® 


This determination was based on the declaration in Commissioner v. 
Sunnen that intervening decisions of the Supreme Court may “so 
change the legal atmosphere as to render the rule of collateral estoppel 





* Id. at 576. 

* Joe Lynch, 20 T.C. 1052, 1056 (1953). 

* Joe Lynch, P-H 1941 B.T.A. Mem. Dec. J 41227, at 481. 

* Joe Lynch, 20 T.C. 1052 (1953). 

*Id. at 1065. Cases cited were: Commissioner v. Tower, 327 U.S. 280 (1946) ; 
Lusthaus v. Commissioner, 327 U.S. 293 (1946) ; and Commissioner v. Culbertson, 
337 US. 733 (1949). 
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x | 
inapplicable.”* The court went on to hold the partnership invalid for 
tax purposes. 

An appeal was taken to the court of appeals for the seventh circuit, 
and in 1954 that court reversed the Tax Court and decided that col- 
lateral estoppel should apply in this case because “the law as to what 
constitutes a valid partnership for tax purposes, family or otherwise, 
[had] not changed.”* The change in legal atmosphere, the court de- 
clared, had to be “a decisive change in the law,”® and the Tax Court 
had only asserted that there had “been a change in the appraisement 
to be placed upon the facts. . . .”"° This meant, so the court thought, 
“nothing more than that the Supreme Court [had] admonished that 
greater vigilancé be applied in determining whether a family partner- 
ship is bona fide, that is, for a business purpose, in contrast to a pur- 
pose to avoid taxes.” 


COLLATERAL ESTOPPEL 


The difference in approach to the collateral estoppel question by the 
Tax Court and the court of appeals in the Lynch case emphasizes the 
difficulty at times of applying this doctrine in taxation cases. Certain 
principles are well established, however. Collateral estoppel is to be 
distinguished from the closely related doctrine of res judicata which 
bars a second suit on the same cause of action.’* It is only when the 
second suit is on a different cause of action that the following principle 
of collateral estoppel applies : 


. . a right, question or fact distinctly put in issue and directly 
determined by a court of competent jurisdiction, as a ground of 
recovery, cannot be disputed in a subsequent suit between the 
same parties or their privies ; and even if the second suit is for a 
different cause of action, the right, question or fact once so de- 
termined must, as between the same parties or their privies, be 
taken as conclusively established, so long as the judgment in the 
first suit remains unmodified.'* 


The Supreme Court has held that each tax year gives rise to a distinct 


cause of action and has generally applied the principle of collateral 
estoppel in the income tax field.’* In particular, the lower courts have 





* 333 U.S. 591, 600 (1948). 

* Lynch v. Commissioner, 216 F.2d 574, 580 (7th Cir. 1954). 

* Ibid. 

” Ibid. 

* Ibid. 

* Fairmont Aluminum Co., 22 T.C. 1377 (1954). 

* Southern Pacific R. Co. v. United States, 168 U.S. 1, 48, 49 (1897). 
™ Tait v. Western Md. R. Co., 289 U.S. 620 (1933). 
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applied it to the determination of the validity of a family partnership 
for tax purposes.?® 

Where the issue previously litigated is one involving a pure question 
of fact, there is little reason why the doctrine of collateral estoppel 
should not be consistently applied.?® But where the issue is one involv- 
ing a mixed question of law and fact, as the determination of the 
validity of a partnership for tax purposes would appear to be,’* 
various policy considerations arise which tend to limit the application 
of the doctrine. Chief among them is the consideration that if a certain 
“determination is . . . perpetuated each succeeding year as to the 
taxpayer involved in the original litigation, he is accorded a tax treat- 
ment different from that given to other taxpayers of the same class. 
As a result, there are inequalities in the administration of the revenue 
laws, discriminatory distinctions in tax liability, and a fertile basis for 
litigious confusion.’’""* Asa result of such “discriminatory distinctions” 
the rule of collateral estoppel has never been applied in the court of 
customs appeals.’® The unfair competitive advantage or disadvantage 
which such a binding determination as to the classification of imports 
would give to an importer would seem even more serious than the 
discrimination which would arise in the income tax field. The fear has 
also been expressed that instead of such a rule preventing additional 
litigation, a party to an action, considering the future binding effect of 
a decision in the Tax Court, may be more apt to appeal his case and 
thus increase rather than reduce the burden on the courts.”° 

As a result of such policy considerations collateral estoppel is not 
applied in tax cases when the fact situation has changed since the pre- 
vious litigation.*! It is also not applicable when the “legal atmosphere” 
has changed since the first suit.** It is in the application of this latter 
rule that various problems arise. The Lynch case is an excellent 
example of the difficulties that may be encountered in determining 
whether such a change in the “legal atmosphere” has occurred. 





* Griswold, Res Judicata in Federal Tax Cases, 46 YALE L.J. 1320, 1334 (1937) ; 
Jones v. Trapp, 186 F.2d 951 (10th Cir. 1950) ; Leininger v. Commissioner, 86 F.2d 
791 (6th Cir. 1936) ; Harley Alexander, 22 T.C. 318 (1954). 

** Commissioner v. Sunnen, 333 U.S. 591, 601 (1948). 

* Griswold, Res Judicata in Federal Tax Cases, 46 Yate L.J. 1320, 1334 (1937). 

*® Commissioner v. Sunnen, 333 U.S. 591, 599 (1948). 

* Scott, Collateral Estoppel by Judgment, 56 Harv. L. Rev. 1, 8 (1942). See also 
United States v. Stone and Downer Co., 274 U.S. 225 (1927). 

* Paut & ZIMET, SELECTED STUDIES IN FEDERAL TAXATION 146 (2d ser. 1938). 

= Tait v. Western Md. R. Co., 289 U.S. 620 (1933). However, if evidentiary facts 
were available in the earlier litigation but were not presented, the issue may not be 
relitigated on the basis of a changed fact situation. Jones v. Trapp, 186 F.2d 951 
(10th Cir. 1950) ; Leininger v. Commissioner, 86 F.2d 791 (6th Cir. 1936). 

= Commissioner v. Sunnen, 333 U.S. 591, 600 (1948). 
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The court of appeals in the Lynch case was of the opinion that 
collateral estoppel would bar the relitigation of the validity of a family 
partnership where there had not been a “decisive” change in the law.”* 
But the case on which that determination was based involved patent 
law in which a rigidly applied doctrine of collateral estoppel would not 
seem to have such a discriminatory effect.24 Furthermore, Commis- 
sioner v. Sunnen,” the foundation of the “legal atmosphere” principle, 
does not seem to warrant the interpretation that a decisive change in 
the law is necessary to prevent the application of collateral estoppel. 
The court in the Sunnen case speaks of intervening court decisions as 
having given “added emphasis and substance to [the] concept”** and 
of “the clarification and growth of these principles”** as a result of 
them. It further comments on the “amplification of this concept’’** 
and the “expanded notions”*® which have resulted from these inter- 
vening decisions. The connotation of the term “legal atmosphere” itself 
does not seem to require a decisive change in the law. 

The court of appeals in the Lynch case criticized the Tax Court for 
applying the rule in the Sunnen case to a situation where intervening 
Supreme Court decisions had only changed the “legal concepts of the 
facts essential” in determining the validity of a family partnership 
and had merely “necessitated a broadening of the scope of inquiry in 
ascertaining whether or not such facts exist in a given case.”°° From 
the viewpoint of the court of appeals this was not a “change of the law 
as to what constitutes a valid partnership” but only a “change in the 
appraisement to be placed upon the facts” ;*4 the Supreme Court in 
these intervening decisions had only “admonished that greater vigilance 
be applied in determining whether a family partnership is bona 
fide. . . .”8? Whether the Sunnen case justifies this distinction between 
a strict change in the law on the one hand and a change in the legal 
concepts of the essential facts and scope of inquiry on the other should 
be considered in the light of the following quotation: 





* 216 F.2d 574, 580 (7th Cir. 1954). 

Yas Salsbury’s Laboratories v. I. D. Russell Co. Lab., 212 F.2d 414 (8th Cir. 
1954). 

* 333 U.S. 591 (1948). 

* Id. at 607. 

* Id. at 606. 

* Id. at 607. 

* Ibid 


* Joe Lynch, 20 T.C. 1052, 1065 (1953). 
— v. Commissioner, 216 F.2d 574, 580 (7th Cir. 1954). 
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True, these cases** did not originate the concept that an assignor 
is taxable if he retains control over the assigned property or power 
to defeat the receipt of income by the assignee. But they gave 
much added emphasis and substance to that concept, making it 
more suited to meet the “attenuated subtleties” created by tax- 
payers. So substantial was the amplification of this concept as to 
justify a reconsideration of earlier Tax Court decisions reached 
without the benefit of the expanded notions, decisions which are 
now sought to be perpetuated regardless of their present correct- 
ness. 
The Court seems to say that the intervening cases did not create new 
law but merely amplified and expanded the original concept. This 
appears to be approximately what the Tax Court in the Lynch case 
had said in relation to the determination of the validity of a family 
partnership. It seems that the court of appeals in the Lynch case has 
excluded the application of the rule in the Sunnen case from an area 
where it was originally intended to operate. 

The appellate court in the Lynch case pointed to the determination 
by the Board of Tax Appeals in the 1941 case that there was good faith 
intent to enter into a partnership for a business purpose. This the 
court declared was a simple question of fact, which even the Sunnen 
case held could not be relitigated. Since the test of the validity of a 
family partnership under Commissioner v. Culbertson® was still one 
of good faith intent, the court declared the question of the validity of 
the partnership was also not to be reopened for litigation. The court’s 
analysis is correct, it seems, if the determination of good faith intent 
is a pure fact question. Though it has been so designated by the 
Supreme Court,** the problem of collateral estoppel was not then in- 
volved. But the question of the validity of a family partnership is a 
mixed one of law and fact.** If good faith intent is the test of a valid 
partnership, it seems the two are equated. Determination of one means 
that the other follows necessarily. Apparently then, the question of 
good faith intent should be more appropriately designated a mixed 
question of law and fact. Though the question is determined by con- 
sideration of various facts, the question of what good faith intent 
actually is seems to be one of law.*® The rule in the Sunnen case, 
referring to a change in the legal atmosphere, could then be applied. 





* Helvering v. Horst, 311 U.S. 112 (1940); Helvering v. Clifford, 309 U.S. 331 
(1940). 

* 333 U.S. 591, 607 (1948). 

*® 337 U.S. 733 (1949). 

*$ Commissioner v. Tower, 327 U.S. 280 (1946). 

* Griswold, Res Judicata in Federal Tax Cases, 46 Yate L.J. 1320, 1335 (1937). 

“8 West v. Commissioner, 214 F.2d 300 (5th Cir. 1954). 
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What must be next determined is whether there has actually been such 
a change in the legal concepts concerning the family partnership. 


THE FAmMiIty PARTNERSHIP 


The Board of Tax Appeals in 1941 decided the Lynch case on the 
authority of several earlier cases in the family partnership field. Chief 
among them was Commissioner v. Olds in which the test of good faith 
partnership was said to be “one of intention to be gathered from all the 
facts and circumstances.”*® Drennen v. London Assurance Co.* was 
cited for this proposition, but the court did not elaborate as to what 
facts or circumstances were to be considered. The other cases*! cited 
in the first Lynch case emphasized the idea that a gift of a capital 
interest in the partnership was all that was necessary to create a valid 
family partnership. What made an attempted transfer of an interest 
to a family member a valid gift was not consistently presented in these 
cases. One quoted state law for the definition of a gift ;** another 
vaguely spoke of good faith in making the gift ;** a third spoke of 
absolutely divesting oneself of title, dominion and control.** There 
was no elaboration, however, as to what controls retained by the donor 
would cause the alleged gift to be disregarded for tax purposes. 

The cases of Commissioner v. Tower® and Lusthaus v. Commis- 
sioner® brought about the first major change in the family partner- 
ship field after the board’s 1941 decision in the Lynch case. The Court 
in the Tower case reaffirmed the requirement of a showing that the 
alleged partners really intended to carry on business as a partnership, 
citing Drennen v. London Assurance Co.** as had the Court in Com- 
missioner v. Olds. But the court went farther and began to furnish 
“some guides to the determination of . . . true intent.”** Specifically, 
consideration was given to the taxpayer’s retained control over the in- 
come and whether it was used for the same family and business pur- 
poses as before. In addition certain other facts were mentioned which 





* 60 F.2d 252, 254 (6th Cir. 1932). 

“113 US. 51 (1885). 

“ Kell v. Commissioner, 88 F.2d 453 (Sth Cir. 1937) ; Tracy v. Commissioner, 70 
F.2d 93 (6th Cir. 1934) ; Rose v. Commissioner, 65 F.2d 616 (6th Cir. 1933) ; Walter 
W. Moyer, 35 B.T.A. 1155 (1937); Jasper Sipes, 31 B.T.A. 709 (1934); B. M. 
Phelps, 13 B.T.A. 1248 (1928). 

“ Walter W. Moyer, 35 B.T.A. 1155 (1937). 

* Rose v. Commissioner, 65 F.2d 616 (6th Cir. 1933). 

“Tracy v. Commissioner, 70 F.2d 93 (6th Cir. 1934). 

“327 US. 280 (1946). 

“327 US. 293 (1946). 

“113 U.S. 51 (1885). 

“ Commissioner v. Culbertson, 337 U.S. 733, 745 (1949). 
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were to be taken into account in determining the reality of the partner- 
ship. They included the fact of contribution by the new partner of 
vital additional services or original capital and the fact of substantial 
contribution to the management and control of the business. The lower 
courts erroneously treated these latter facts as objective tests which 
had to be met to establish a valid partnership for tax purposes. 


Commissioner v. Culbertson*® attempted to correct this erroneous 
view and declared that these were merely circumstances to be consid- 
ered in determining the good faith intent of the parties. The Culbertson 
case further enlarged upon the concept of good faith intent by empha- 
sizing that all the facts were to be considered and then enumerating the 


following : 


[T]he agreement, the conduct of the parties in execution of its 
provisions, their statements, the testimony of disinterested per- 
sons, the relationship of the parties, their respective abilities and 
capital contributions, the actual control of income and the purposes 
for which it is used. . . .™° 


The Court in the Culbertson case also remarked that a gift of a capital 
interest would not in itself defeat the validity of the partnership for tax 
purposes if the new partner exercised some control over the disposition 
of the income, for “[w]hether he is free to, and does, enjoy the fruits 
of the partnership is strongly indicative of the reality of his partici- 
pation in the enterprise.”®! Furthermore, in determining the true in- 
tent of the parties where a gift is made of a share in the partnership, 
the Court emphasized the importance of distinguishing between active 
participation by the donee in the partnership affairs and mere passive 
acquiescence to the will of the donor.5? 


CoNCLUSION 


Thus, the main distinction between the law applied in the 1941 case 
and that which existed after the Culbertson case was the broadened 





#337 US. 733 (1949). 
Id. at 742. 

™ Id. at 747. 

™ Ibid. 
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legal concept of what good faith intent actually was.°* The courts had 
expanded the notion of the various facts to be considered in determin- 
ing the existence of good faith intent and the resulting validity of the 
family partnership. This growth and clarification of the principle of 
good faith intent in the area of family partnership seems sufficient to 
be that change in “legal atmosphere” described in the Sunnen case. 
Ricuarp A. PETRIE 





WISCONSIN INSOLVENCY LAW DECLARED SUS- 
PENDED AS TANTAMOUNT TO BANKRUPTCY. A sub- 
stantial portion of chapter 128 of the Wisconsin Statutes,’ dealing 
with “Creditor’s Actions,” has been declared to be suspended during 
the operation of the federal bankruptcy act. In a well written and 
thorough analysis of Wisconsin and federal law, the United States 
court for the eastern district of Wisconsin held in In re Wisconsin 
Builders Supply Co.? that the Wisconsin law is 


. a comprehensive and exclusive court administered system for 
the voluntary and involuntary administration of insolvent estates 
for the benefit of creditors and that it is an Act tantamount to 
bankruptcy. As such, the Wisconsin Act is clearly one of those 
which are suspended by the federal legislation.* 


The Wisconsin Builders Supply decision arose out of a situation in 
which that corporation, on October 26, 1951, petitioned the circuit 
court of Milwaukee county to have Paul Moskowitz, or some other 
suitable person, appointed as receiver under chapter 128. On the same 
day the corporation executed a written assignment of all assets to 
Moskowitz for the benefit of creditors. After being appointed by the 
court and posting bond Moskowitz proceeded to sell the assets of the 
corporation for $500.4 On June 6, 1952, more than four months after 
the assignment and the petition, and before any distribution of assets, 





™ The present § 704(e) was added to the code in 1951 and required a person to 
“be recognized as a partner . . . if he owns a capital interest in a partnership in 
which capital is a material income-producing factor, whether or not such interest 
was derived by purchase or gift from any other person.” Int. Rev. Cope of 1954, 
§ 704(e). This section is not retroactive, and Cungress has said that it may not be 
used to draw inferences as to the prior law. 

A good analysis of the law which existed before the 1951 amendment may be 
found in the statement of the pre-1951 policy of the Commissioner in Rev. Mimeo. 
6767, 1952-1 Cum. Butt. 111. 

* Wis. Star. c. 128 (1953). 

* 136 F. Supp. 439 (E.D. Wis. 1955). 

* Id. at 450. 

* Confirmed by the circuit court of Milwaukee county on Dec. 14, 1951. Id. at 441. 
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the corporation filed a voluntary petition in bankruptcy. It was ad- 
judicated bankrupt on the same day. 

The referee in bankruptcy ruled that the state law was suspended ; 
that Moskowitz be enjoined from further action under court appoint- 
ment ; and that he deliver the assets under his control to the trustee in 
bankruptcy. In affirming this order the district court summarized the 
applicable law and compared the Wisconsin act to the federal bank- 
ruptcy act. The court’s position seems to be the correct one. 

The United States Constitution gives Congress the power to “estab- 
lish . . . uniform laws on the subject of bankruptcies throughout the 
United States.”® The states are free to act unless the federal govern- 
ment exercises its right to establish such a law.® State insolvency laws 
which are tantamount to bankruptcy are suspended during the time 
that the federal act is in force.” 

Although the latter statement seems clear enough, the definition of 
“insolvency laws” has proven difficult. The court in Wisconsin Build- 
ers Supply stated that the presence or absence of discharge pro- 
visions is not the sole test,® despite language in some opinions® which 
might lead to a contrary conclusion. The test adhered to is that laid 
down in International Shoe Co. v. Pinkus*® that 


States may not pass or enforce laws to interfere with or comple- 
ment the Bankruptcy Act or to provide additional or auxiliary 
regulations. 


The underlying theory is that states may regulate assignments or other 
transfers which were valid at common law, but may not pass laws 
which grant new powers and invade the field occupied by the federal 





* U.S. Const. art. I, § 8, cl. 4. 

* Sturges v. Crowninshield, 18 U.S. (4 Wheat.) 362 (1819). 

*Emil v. Hanley, 318 U.S. 515 (1943); Straton v. New, 283 U.S. 318 (1931); 
In re Weedman Stave Co., 199 Fed. 948 (E.D. Ark. 1912). 

° In re Wisconsin Builders Supply Co., 136 F. Supp. 439, 443 (E.D. Wis. 1955) ; 
Hanover National Bank v. Moyses, 186 U.S. 181 (1902) ; First Nat. Bank in Albu- 
querque v. Robinson, 107 F.2d 50 (10th Cir. 1939) ; Hammond v. Lyon Realty Co., 
59 F.2d 592 (4th Cir. 1932) ; In re Schwartz Bros., 58 F. Supp. 761 (D. Minn. 1945) ; 
In re Weeman Stave Co., 199 Fed. 948 (E.D. Ark. 1912) ; In re Salmon v. Salmon, 
143 Fed. 395, 405 (W.D. Mo. 1906) ; In re Smith, 92 Fed. 135, 137 (D. Ind. 1899). 

* Johnson v. Star, 287 U.S. 527 (1933); Pobreslo v. Joseph M. Boyd Co., 287 
U.S. 518 (1933) ; Stellwagen v. Clum, 245 U.S. 605 (1918) ; Boese v. King, 108 US. 
379 (1883) ; In re McElwain, 296 Fed. 112 (3d Cir. 1924); In re Smith, 68 Cal. 203, 
8 Pac. 881 (1885); Patty-Joinder & E. Co. v. Cummins, 43 Tex. 598, 57 S.W. 566 
(1900) ; In re Tarnowski, 191 Wis. 279, 210 N.W. 836 (1926). For discussion see 
Comment, 1938 Wis. L. Rev. 302. 

278 US. 261, 265 (1929). 
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governments.’ As the court points out,!? under this concept the states 
may still deal with “debtor and creditor rights . . . and remedies in 
the fields of fraudulent conveyances . . . voluntary assignments’ 
. or equity receiverships. . . .15 

Comparing chapter 128 with the federal bankruptcy act and with 
the pre-1937 Wisconsin statutes as approved by the United States 
Supreme Court in Pobreslo v. Joseph M. Boyd Co.,"® the court con- 
cluded that 


It is only when one has compared the present law with the Na- 
tional Bankruptcy Act that one receives the full impact of how 
substantial, sweeping and far reaching these new powers and pro- 
cedures really are.17 
In pointing to new powers not available at common law the court 
refers to a number of sections,1* including: 128.05, which gives the 
circuit court power to decide who will be the receiver; 128.10 which 
makes the receiver’s powers dependent on the court rather than on a 
voluntary assignment ; 128.14, which requires claims of creditors to be 
filed within three months after the beginning of proceedings; and 
128.19, which legislates title out of the debtor without a conveyance 
by him. The court also noted that many provisions of the Wisconsin 
law are almost identical with the federal act. 

The court in the Wisconsin Builders Supply Co. case recognized 
that there are two views on the subject of state insolvency laws, one that 
state insolvency laws are suspended only when they conflict with the 
national act,!® and the other that laws which occupy the same field are 
suspended.” It resolved this seeming divergence by observing that 





™ For a three part test of a bankruptcy law see Jn re Weedman Stave Co., 199 Fed. 
948, 950 (E.D. Ark. 1912) ; Comment, 1938 Wis. L. Rev. 302, 312. 

In re Wisconsin Builders Supply Co., 136 F. Supp. 439, 445 (E.D. Wis. 1955). 

* Stellwagen v. Clum, 245 U.S. 605 (1918). 

** Pobreslo v. Joseph M. Boyd Co., 287 U.S. 518 (1933); Mayer v. Hellman, 91 
US. 496 (1875) ; Mayfield Woolen Mills v. Goodrich & Martineau Co., 189 Wis. 406, 
207, N.W. 954 (1926). 

** In re Schwartz Bros., 58 F. Supp. 761 (D. Minn. 1945) ; Hazelwood v. Third & 
Wells Realty Co., 205 Wis. 85, 236 N.W. 591 (1931). 
* 287 US. 518 (1933). 
* In re Wisconsin Builders Supply Co., 136 F. Supp. 439, 449 (E.D. Wis. 1955). 

» Wis. Star. ss 128.01-128.20 (1953). 

Title & Trust Co. v. Forty-one Thirty-six Wilcox Bldg. Corp., 302 US. 
120, 126 (1937) ; Stellwagen v. Clum, 245 U.S. 605, 613 (1918) ; Ogden v. Saunders, 
25 US. (12 Wheat.) 132 (1827); In re McElwain, 296 Fed. 112 (3d Cir. 1924); 
In re Schwartz Bros., 58 F, Supp. 761 (D. Minn. 1945). 

* International Shoe Co. v. Pinkus, 278 U.S. 261 (1929); First Nat. Bank In 
Albuquerque v. Robinson, 107 F.2d 50 (10th Cir. 1939) ; Im re Mills, 76 F. Supp. 
764 (E.D. Va. 1948) ; Pitcher v. Standish, 90 Conn. 601, 98 Atl. 93 (1916). 
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“Conflict” as used in the cases does not mean dissimilarity of re- 
sult. It means rather similarity of purpose, substantive provisions 
and procedure. As so interpreted the state Act does conflict with 
the National Act.?? 


Although the language is strained, the result seems proper. 

In addition the court held that the provisions of the act are not 
severable”? and that Moskowitz was not acting under the common law 
assignment made by the corporation.”* 

Chapter 128 has an interesting history, part of which was reviewed 
by the court. As early as 1900 the state supreme court considered the 
question of its suspension, but came to no decision.** In In re Tarnow- 
ski, a 1926 case, the same court examined the law and found the 
discharge provisions in it to be in conflict with the national act, but 
severable. Then in 1932, reviewing the same law, the court held that 
the voluntary provisions were not suspended.2* The United States 
Supreme Court agreed,?* emphasizing the lack of a discharge provision 
and distinguishing the Pinkus case. In an attempt to improve on the 
national act and to repeal the discharge provisions the Wisconsin legis- 
lature in 1937 and 1939 amended chapter 128 to include the present 
provisions,”* using the National Bankruptcy Act as its guide in many 
instances.2® The Wisconsin Supreme Court later commented that the 
chapter was “a species of insolvency act following rather closely some 
of the provisions of the Bankruptcy Act.”8° Viewed in retrospect the 
decision of the district court seems almost inevitable.** 

Several problems are raised by this decision. (1) What is the effect 
of this suspension upon property titles which have passed under pro- 
cedures found in chapter 128? (2) Is section 128.21, not discussed 
by the court but similar to chapter 13 of the bankruptcy act,®* also 





at a Wisconsin Builders Supply Co., 136 F. Supp. 439, 451 (E.D. Wis. 1955). 
Ibi. 


* Id. at 442. 

™ Binder v. McDonald, 106 Wis. 332, 82 N.W. 156 (1900). 

191 Wis. 279, 210 N.W. 836 (1926). 

* Pobreslo v. Joseph M. Boyd Co., 210 Wis. 20, 242 N.W. 725 (1932). 

** Pobreslo v. Joseph M. Boyd Co., 287 US. 518 (1933). 

* Wis. Laws 1937, c. 431; Wis. Laws 1939, c. 308. 

*” For a discussion of the reasons behind revision of chapter 128 see Rieselbach, 
Sequestration for the Benefit of Creditors, 23 Marg. L. Rev. 59 (1939). 

Industrial Comm. v. Sanitary Baking Co., 242 Wis. 115, 118, 7 N.W.2d 603, 604 
(1943). 

* For a general survey of the problem of the suspension of state insolvency laws 
see 6 Am. Jur., Bankruptcy § 11 (1950) and 5 Remuncton, Bankruptcy §§ 2103- 
2210.50 (4th ed. 1936). 

™ “Voluntary proceedings by wage-earners for amortization of debts.” Wis. Start. 
§ 128.21 (1953). 

* Bankruptcy ACT, 52 Stat. 930 (1938), 11 U.S.C. §§ 1001-1086 (1952). 
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suspended as a provision “dealing with the marshalling, liquidation 
and ratable distribution of debtor’s assets ?”’** (3) Does this suspen- 
sion take effect as to all debtors, or are those debtors exempted by the 
national act still covered by the Wisconsin law on the theory that the 
federal government has not acted as to these persons ?®° The answers 
to these questions will not be attempted here, but should cause some 


thought, if not some litigation.** 
Davip S. RupDER 





“ In re Wisconsin Builders Supply Co., 136 F. Supp. 439, 451-452 (E.D. Wis. 1955). 

* The latter view is followed in Pitcher v. Standish, 90 Conn. 601, 98 Atl. 93, 
1917A L.R.A. 105 (1916) and Old Town Bank v. McCormick, 96 Md. 341, 53 Atl. 
934 (1903). See also Comment, 1938 Wis. L. Rev. 302, 311. 

* Notice of appeal from the decision in the Wisconsin Builders Supply Co. case 
was filed in the district court for the eastern district of Wisconsin on January 12, 
1956. The appeal was pending before the United States Court of Appeals, 7th Circuit, 
at the time this note was written. 
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NEWS OF THE SCHOOL 
Covering the academic year 1955-1956 
SALMON W. DALBERG PRIZE 


Chosen by the law faculty, on the basis of scholastic achievement and participa- 
tion in extra-curricular activity, as an outstanding graduating law student: 


Gilbert L. Harrick 
HONORS 


Voted by the law faculty, on the basis of scholastic achievement to graduate with 
honors: 


Gilbert L. Harrick Richard A. Petrie 
Bernard S. Kubale Fred Wiviott 
David L. MacGregor Willis J. Zick 


ORDER OF THE COIF 


Voted by the law faculty. as the upper 10% scholastically of their respective gradu- 
ating classes, to membership in the honorary legal fraternity, the Order of the Coif: 


Thomas H. Barland Richard R. Robinson 
William F. Dolson Charles T. Schillberg 
Gilbert L. Harrick Stanton K. Smith, Jr. 
David L. MacGregor Erving Sodos 
Gerald E. Olson Fred Wiviott 
Richard A. Petrie Willis J. Zick 


WISCONSIN LAW REVIEW CERTIFICATES 


Thomas H. Barland Gerald E. Olson 

William F. Dolson Richard A. Petrie 

Hugh G. Hafer Richard R. Robinson 

Gilbert L. Harrick Charles T. Schillberg 

Cletus D. Howard Erving Sodos 

Joseph C, Kucirek Willis J. Zick 

David L. MacGregor Ralph T. Zimmermann (posthumously) 


WILLIAM J. HAGENAH SCHOLARSHIP 


From a fund established by William J. Hagenah for the Editor-in-Chief of the 
Wisconsin Law Review, a scholarship was awarded to: 


David L. MacGregor (first semester) 
Richard R. Robinson (second semester) 
Kenneth F. Hostak (1956-1957) 


WISCONSIN LAW REVIEW 


From the Editorial Board of the Wisconsin Law Review, the following were 
elected officers for the 1955-1956 school year: 


Editors-in-C hie: David L. MacGregor 
Richard R. Robinson 
Executive Editors: 
Gilbert L. Harrick Joseph C. Kucirek 
Kenneth F. Hostak Richard R. Robinson 
Willis J. Zick 
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The officers who will serve in the 1956-1957 school year are: 


Editor-in-Chief: Kenneth F. Hostak 
Executive Editors: Joan Therese Berry 
Richard M. Goldberg 
Bruce A. Mann 
David S. Ruder 
MOOT COURT 


Finalists in the annual local competition and recipients of the Milwaukee Bar 
Association Foundation Prizes for Moot Court are: 


First Place: Lawrence A. Coles, Jr. and John A. Reuling, Jr. 
Second Place: Bruce A. Mann and Charles A. Fuhrman 


DAVIES SCHOLARSHIP 


Voted by the law faculty, as the outstanding member of the second year class on 
the basis of scholarship and contribution to the life of the school: 


John A. Reuling, Jr. 


JOHN P. FRANK BOOK PRIZE 


Awarded annually to the senior law student with the highest average on his first 
five semesters of law school work: 


David L. MacGregor 


WISCONSIN BAR ASSOCIATION WOMEN’S AUXILIARY PRIZE 


Awarded to the woman law student in the University of Wisconsin Law School 
who, in the judgment of the faculty is most deserving in terms of scholarship, finan- 
cial need, character and contribution to the life of the law school: 


Joan Therese Berry 


KEMPER K. KNAPP SCHOLARSHIPS 


Voted by the law faculty, on the basis of need and scholastic standings, 36 schol- 
arships to worthy law students from the fund made available under the will of the 


late Kemper K. Knapp. 


WISCONSIN LAW ALUMNI ASSOCIATION SCHOLARSHIPS 


The law faculty, on the basis of need and scholastic standings, awarded 13 schol- 
arships to deserving law students from a fund established by the Wisconsin Law 
Alumni Association. 


WISCONSIN LAW ALUMNI ASSOCIATION PRIZES 


Awarded to the students with the highest and second highest averages upon com- 
pletion of thirty credits: 
First: David S. Ruder 
Second: John A. Reuling, Jr. 


Awarded to the Chairman and Vice Chairman of Legal Aid: 


First Semester: Philip L. Kapell 
Laurence C. Gram, Jr. 
Second Semester: Warren T. Boggs 


Lawrence H. Bodner 
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LEGAL AID CERTIFICATES 


Hartman Axley Bernard Goldstein 
Bruce Bayer Laurence C. Gram, Jr. 
Jerome H. Block Cletus D. Howard 
Warren T. Boggs Philip L. Kapell 
Lawrence H. Bodner Jack E. Keyes 
David H. Caskey Joseph C. Kucirek 
David J. Condon Peter F. Melchior 
Kenneth H. Cooper Samuel A. Miller 
Robert W. Dernbach Arthur J. Olsen 
Richard Y. Fisher William H. Pagels 
Charles G. Senn 


LAWYERS TITLE AWARD 


An award from the Lawyers Title Insurance Corporation of Richmond, Virginia, 
as an honor and reward for excellence in the law of real estate, for the senior or 
graduating student of law having the highest average in the courses on real property: 


Gilbert L. Harrick 


LEGAL INSTRUMENT DRAFTING CONTEST 


Awarded annually by the Corporate Fiduciary Association of Wisconsin to the 
winners of the legal instrument drafting contest: 
First: Thomas H. Haga 
Second: Hartman Axley 
Third: William F. Dolson 


LAW SCHOOL ASSOCIATION EXECUTIVE COUNCIL 


1955-1956 1956-1957 
Gilbert L. Harrick, President Lewis W. Tibbitts, President 
Florence M. Staker, Secretary Joan T. Berry, Secretary 
Kenneth H. Conell, Treasurer LeRoy W. Knutson, Treasurer 
Kenneth V. Benson Robert K. Aberg 
James E. Brewer Kenneth V. Benson 
H. Lowell Hall James E. Brewer 
Lyle R. Schauer Richard S. Grimm 
Willis J. Zick Eugene F. Hodson 
ADVOCATE STAFF 
1955-1956 
Editor-in-Chief : Roger B. Thurrell 
Associate Editor: David W. Hagen 
Dennis J. Fox F. David Reith 
Dirk W. Janssen Robert A. Wiegand 


Jack E. Keyes Frank H. Templeton, Jr. 








VOLUME 1956 
NUMBER 4 
JULY 


WISCONSIN 
LAW REVIEW 


Mi PERSONAL JURISDICTION BASED ON LOCAL CAUSES 
OF ACTION 
G. W. FOSTER, JR. 


Hi A SURVEY OF SCANDINAVIAN LEGAL PHILOSOPHY— 
PART Il 
LESTER B. ORFIELD 


COMMENT 


Wi LIABILITY WITHOUT FAULT CRIMINAL STATUTES—THEIR 
RELATON TO MAJOR DEVELOPMENTS IN CONTEMPORARY 
ECONOMIC AND SOCIAL POLICY: THE SITUATION IN 
WISCONSIN 
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